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This Report was pepared and witten for the
Massatusetts Health &licy Forum by: Dr. Stuat Alt-
man,PhD, Michael DoonanMPA, Christie Hager, JD,
MPH, Dr. John E. McDonoughDPH, Brian Rosman,
JD, and David ShactmanMPA, MBA, all from the
Sdineider Institute dr Health Plicy at the Heller
Sdool of Bandeis Unversity, and Nany Kane DBA,
and Nang Turnbull, MBA, of the Hawvard Sdool of
Pubic Health. None of these indduals — nor the
Forum — vas paid ly ary party for work on this eport.

Intr oduction

“An act to potect the ights of paients and to -
mote access to quality health edor all residents of the
commonvealth”was submitted as an Initige Retition
for a lav under the pvisions ofArticle 48 of the Mass
adhusetts Constitution tgppear on the Nember 2000
ballot. The sponsang omanizdion, theAd Hoc Com
mittee to Deénd and Impove Health Cag, receved
approval from theAttorney Geneal in August 1999 and
collected moe than theequired 57,100 sigrtares in
the fall of 1999 to mwe the Rtition forward in the
lengthy initiative processAs required by Article 48,the
secetal of stae transmitted the &ition for considea
tion to the Genead Cout in January. If the Geneal
Coutt fails to enact thedition into lav by Wednesdg,
May 3, the Retitioneis will need to collect an aéional
9,517 signtures ly June 21 to secerplacement on the
November 7 ballot.

The ofginal sponsdng omanizdion, the Commit
tee to Deénd and Impove Health Cag, descibes itself
as‘“clinicians, citizens and pigents . . . committed to
maintaining and impving the health of our pients”
The Retition’s first ten signey indude pominent indi
viduals flom medicine and otherelds induding Nobel
Prize winner Benard Lown, MD, and &hn Kenneth
Galbmith.

The Retition combines tlee complg and conto-
versial aeas of health carpolicy tha most often hae
been consided sparately:

I.  Universal health insamce cuerage

II. A Dbill of rights for manged cae pdients

Ill. Corversion of hospitals and health plansrfr
non-pofit to for-profit staus

This poligy report does not der recommendidons
for or ajainst the Btition, but instead povides analsis
and bakground on edl of the thee poliy areas. It is
our hope thathis polig/ report will inform both Igisla-
tive delibeations and the puiz conversdion tha needs
to take place egarding the Rtition. Raher than suppt
ing the fnal word, we hope to bgin the pultic discus
sion of the Btition in an inbrmed manner

In prepating this poliy report, the stug team con
tacted Benard Lown, MD, the first signer of the &ti-
tion and Chaiman of the Committee to Defid and
Improve Health Cae. We agreed to submit questions to
the Committeedr their witten responses and did so on
Februaly 11. Though the Committee as not ale to
ansver our questions in timeof the witing of this
analsis,they provided a witten staement in esponse
on March 28. All questions and the Committese’
response & induded with this eport asAppendix 3.
Membes of our stugl group also met with opponents of
the Retition to undestand their objections and coneer

. UniversalAccess and Cost
Control Provisions

Provisions

SECTION 2 of the Btition insets a n& Section
1C into Chapter 111 of the Genal Laws stding:
“There shall be eshlished a paent-centeed system of
health cae tha will ensue compehensie, high quality
care and health aerage for all residents of the com
monwealth,to be in efect no laer than aly first,2002"
The Retition further speciks the dllowing “require-
ments”for the nev system:

(a) access shall be prided to health carsevices br
all Massabusetts esidents and baers elimindged
to sut sevices,medicdions,and supplies neces
say for the pevention,diagnosistreament,reha
bilitation, and palligion of physical and mental Hl
ness;

(b) pdients shall be guanteed theight to freely
choose their health capoviders, to have a sec
ond medical opinion and tg@peal denials of car
and the knical freedom of pisicians nurses and
other health mfessionals to act solein the best
interests of their pgents shall be assed,;



(c) affordable health cag coverage shall be ensed to
all Massabusetts esidentswith health cae
expenditues tharise no &ster than those of the
nion as a Wole;

(d) the high quality of health caiin Massalusetts
shall be peseved and ppmoted; and the &ll-
being of medicaleseath, training and innwation
shall be potected anddsteed;

(e) no less than ninety pent of all pgments made
for health cag corerage shall be usedf paient
care, pubic health,or the futhermance of medical
skill and knavledge, and no mae than ten peent
of sud payments shall be usedrfadministative
costs or ap other pupose; and the parwork and
administative tasks of p@ents,hospitals and
health cae piofessionals shall be simpéfil; and

(H no financial incenties shall be permitted tha limit
paient access to health essevices and medica
tions tha are gpropriate or necessgrand incen
tives,direct or indiect,tha promote the povision
of ingppropriate and potential hamful cae to
patients shall be minimid

The Retition does not specify the stiture or
financing equirements of a ng system,but instead
estdlishes two overapping pullic bodies — a health
care council and a specialdislative committee — to
make recommendigons for the cedion of a na&v system
meeting the laove listed equirmentsWith the excep-
tion of the ban on the cuersion of hospitals and health
plans to br-profit staus (Section 1D — discussed iarP

Il of this report), there ae no sanctions or penalties if

either of the tw pubic bodies or the Genal Cout fail
to meet thé\ct's specifed deadlines oifl to act aall.

Health Care Council

SECTION 2 diects the Commissioner of Fib
Health to ppoint a 17-member health eazouncil to be
composed ofmoral, academic and conmumity leades,
health cae ad/ocaes,consumes, providers and thid-
party payors and shall inade a least one memberdm
ead of the bllowing omganizaions selected &m nomi
nations by sud oiganizdions”:

¢« Ad Hoc Committee to Deihd and Impove Health
Care

e AmericanAssocidion of Retied Rersons

e Ameiican Fedegtion of Labor—-Congess of Indus
trial Organizaions

. Blue Cioss and Blue Shield of Massarsetts
. Health Cae for All

. MassabusettAssocidion of Health Maintenance
Organizdions

¢ Massabusetts Business Rounbia
. MassCARE
e Massabusetts Hospitahssocidion

e Massabusetts Legue of Commnity Health
Centes

e Massabusetts Medical Society

e Massabusetts NusesAssocidion

e Massabusetts Pl Interest Reseah Group
* Massabusetts Seniokction

These 14 agjanizdions can be lassifed as ol-
lows: advocagy, 6; provider, 4; insuers/HMOs,2; busk
ness,1; and ldor, 1. Beyond these 14rgups,the Reti-
tion does not specify ether other @anizdions my
submit nomin&ons for the emaining 3 sea on the
health cae council. No povision guaantees the ia-
sion of eithefmoral” or “academic’leades if all of the
listed oganizdions fail to nominae individuals meeting
that desciption. The Retition does not makpiovisions
for or gjainst the intusion of xecutive brand officials.
The Retition is silent on the authity of the commis
sioner to eject an aganizdion’s nomineeand on the
election or apointment of algairperson.

The Retition dharges the health carcouncil to hold
at least bur pubic heaings in diferent regions of the
Commonvealth,to studg/ various health car pioposals,
and to mak recommendidons to the commissioner and
to the lgislature for the esthlishment of‘health cae
policies,laws,and other mdtanisms'to ensue thd the
requirements listed in Section 1C (adhgh f) ae met.
The Retition does not specify a deadlirm the brma
tion of the health carcouncil nor a deadlin®iff sub
mission of its ecommendidons to the commissioner or
to the l@islature.



Special Lgislative Committee

SECTION 4 of the Etition directs the @dion of a
special lgislative committee to stydand ecommend
the esthlishment of a p@gent-centeed system of health
care conbrming to the Section 1Gguirements efer-
enced hove. The special committeeauld consist of 5
membes of the House of Reesentéives to be named
by the Speadtr, 3 membes of the Serta to be namedyb
the Pesidentand the 17 memberof the health car
council,for a total of 25 memberThe Retition does not
specify who will seve as bair or co-bairs of the com
mittee Section 4 diects tha membes of the special
legislative committee beppointed no leer than aruary
10,2001,and thatheir report and ecommended tgs-
lation be fled with the ¢erks of the House and Sdea
no laer than Sptember 302001.

The Retition is silent on thevedapping responsi
bilities of the health carcouncil and the speciabjisla-
tive committee togport recommendtions to the st
legislature, leaving open the possibility thdoth bodies
could male different and conitting sets of ecommen
dations.Ther ae no specifi sanctions if the council or
the special lgislative committee cannot or do natrf
ward plans to the GenalrCout.

Discussion

The Retition’s sponsa desere ciedit for bringing
the issue of uweersal health inswance coerage bak
onto the Commonealths polioy agendaThis issue has
appeaed and egpeaed spoadicaly since the mid-
1980s.While accessxpansions hee lovered the mm-
bers of uninsued in lecent yas, those &pansions hae
alread/ been implementedf no nev expansions &
enacted in the near fuejithe rumber of uninsued will
begin to rise aain, patticulary if the recent gowth in
health insuance pemiums contines to incease acur
rent iates. In Noeember 1999the Leaislature pioposed
the cedion of a nev special lgislative committee to
investicate ways to incease inswance cwerage for the
working uninsued That proposal vas \etoed ly Gover-
nor Paul Cellucci and as not bought up ér an wer-
ride wote in the Genait Cout.

However, specift details of the &ition framevork
regarding unversal co/erage raise issues ancquire
discussion. According to “Frequenty Asked
Questionson the sponsat website (http://wwwote-
forhealth.og/FAQ.html), the Retition “requires tha by
July 1,2002,Massatiusetts hee in place a system of
health cae thd ensues compehensie, high quality

health coerage to every resident — and do it in aay
that kegys costseasonble and minimies spending on
bureaucrcy.” This assdion is not tue In reality, the
Petition mandtes the ceaion of two pulic bodies
directed to ma& recommendtons to the Igislature for
the esthlishment of a ne health cae system meeting
the Retition’s requirrmentsAssuming thaone or both
of these pulic bodies meets itshaige to submitecom
mendaions, legislative or otherwisgthere is no consti
tutional way to compel the GenalCout to act on those
recommendgons.

Moreover, there is no vay to require thd the health
care council or the specialdeslative committee een
submit ecommendi@ons. Recent histgrin this regard
is instiuctive. Since 1980the Massdousetts Igislature
has estalished fve special committees éicted to sub
mit legislative ecommendtons rkelative to health car
finance and accessforms (1980,1985,1990,1994,
and 1996). Onl one of these specialgislative com
mittees met its mand& to submit ecommendigons
along with l@islation for implementing theecommen
daions — the 1996 special dslative committee
formed to ecommend efinancing of the hospital
uncompendgad cae pool. These ecommend@ons
were signed into ka in July 1997.The other bur spe
cial committees wre gven boader mandas to ecom
mend vholesale impovements in health carfinancing
and accesall four ended in staleng unable to agree
on or submit Igislative recommend@ons, which were
pat of their stautory chamges.The boad diective to the
health cag council and the speciabislative committee
included in the Btition is moe like the boad mandees
to the bur unsuccessful committees than the specif
chage to the 1996 committee

It is possilte tha approval by a substantial majer
ity of voters in November 2000 will gve this nev leg-
islative committee ma momentum and ¢imacy
than tha enjoyed ty the our unsuccessful committees.
However, in November 1986 Massabusetts oters
approved a nonbinding ballot question mernaizing
the US. Congess to enact a tianal health pogram by
a magin of 67.2% (1,045,975) to 32.8% (510,161).
This wote did not gert the filure of the 1985 commis
sion of the Massdmisetts lgislature to ead agreement
before its unsuccessful dissolution imn& 1987.

Finally, it is concevable tha even if a special lg-
islative committee is uride to agree on stautory rec
ommendéons, the pullic discussion andttention gn
erated by its work can encowge action ly the Genaal
Coutt to expand health caraccessyniversal or other



wise, as occured with pior unsuccessful committees.

However, in those other instance$e epiration of key
stautes was moe instumental in tiggering action on
hospital ete setting and mantkd emplger health ce-
erage than the wrk of special lgislative committees.

Cost Contpls

Regarding cost contls, the Retition requires tha
“health cae expenditues . . . ise no &ster than those of
the ndion as a vole” but specifes neither a méa-
nism nor a taget (providers or insuance plans)dr cost
contwls. Massalgusetts is one of geral stdes with sig
nificant pelience in #tempts to contl health cag
costs and tox@and health insance coerage to all es
idents. Undestanding this gpelience mg be helpful in
evaluaing the meits of this potion of the Rtition.

Control of Providers. From 1975 until 1991,
Massatusetts hospitals @ve subjected to mantay
cost contols under a s@s of complg hospital ate set
ting laws. Histoically, hospital costs in Masshosetts

have been the highest or among the highest in the

nation. Pior to the emagence of manged cae as an
organizing fameavork, hospitals vere regarded as the

engne of the health carfinancing system and thus the

principal taget of regulaion seeking to contd overall
health spending Empiiical evidence sugests tha
between 1975 and 198Whpspital ate setting contyls
reduced theate of gowth in Massahusetts inptient
hospital costsaldive to the est of the nthon. Between
1988 and 199Tregulatory contols were relaxed under
the povisions of Chater 23 of theActs of 1988 (also
known as theé‘'universal health car lav”). State law-
makers relaxed the ate setting contls to adiress
protests ly hospitals and toajn political suppdrfor the
universal caoverage piovisions. Disstisfaction with the
contols by numelous paties,including hospitalsinsur
ers,employers, and stée oficials,led to deegulation of
contmols in 1991.

Contmwl of Insuance For several decadedylassa
chusetts alsoegulated pemiums br Medicae supple
mental (Medg) insurance policies issued/tBlue Cioss
and Blue ShieldRegulatory review became a polii
cally chamed piocess the among otherdctors, con
tributed to sdous financial insthility for this insuer in
the lae 1980s and elgr1990s. Disdésfaction with the
rate review process led the dimlggislature in 1993 to
largely deregulate Blue Coss Medg premiums as par
of a laiger reform of all Medicae supplemental pd-
ucts. Curently, the Dwision of Insuance does not
review premium inceasesdr ary health insuaince pok

cies, though it esthlishes cetain limits and“rate
bands"tha can tigger reviews.

Containing total health insance pemium coststa
the stae level would prove difficult, if not impossilbe,
because gproximately one half the Commonmsalth's
residents a insued though mebanisms bgond the
read of stde regulation. Frst,any employer tha self-
insures br health insuance cannot be subject totsta
regulation because of the 1974deml Emploee
Retirement Income Secity Act (ERISA),which pre-
empts sub plans fom stde contol. No stug docu
ments the mpottion of Massabusetts wrkers enplled
in emplog/er self-insued plansthough néional esti
mates sugest thabetween 30% and 50% of alloskers
with emplo/er-based ceerage ae insued though
ERISA-protected plans. Secon8i41,000 elddy and
disabled residents (15.5%rceie coverage thiough the
fedeml Medicae program, which is also bgond the
scope of sti@ regulaion. Major potions of the povider
commnunity (hospitalsphysicians,home health gen
cies,nursing homes)eceive a substantial pton of
their reverue from the Medicae program. In adlition,
neaty one million Massduusetts esidents a cosered
by MassHealththe Commonwalth’s Medicaid po-
gram, which is subject to compikefedeal rules tha
may in pat confict with the Retition. If health costsofr
ary of these poputons ise bgond the ate of ndional
health ependitues, the stée would hare to damp
down on all other sowes of spending to meet thetP
tion’s requirrments ér “health cae expenditues tha
rise no &ster than those of thetitm as a wkole”

In summay, Massabusettsregulatory efforts &
the povider and insuance leels to contol health
spending hee been singuléy unsuccessful. Comple
ity, rigidity, and political @ming were all in eidence in
ead d@tempt. Hospitalate deegulaion was a deliber
ate poligy choice made ingsponse toegulatory failure.
Moreover, major fnancing steams in the insance sec
tor are bgyond the scope of sregulaion, and Con
gress has shvn no indination to relax ERISA or other
requirrments. By diling to popose a mdtanism ly
which expenditues will be contolled and ly failing to
specify the object of me contols, the Retition
expresses a wishu offers no help in hev to accom
plish this gal.

Universal Corerage

The Retition is silent on ha to estélish universal
coverage, leaving tha challenge to the health carcoun
cil, the special lgislative committeeand the Genai



Coutt. This is unbrtunae because although a der
majoiity of the pultic suppots the concggt of universal
coverage, this supparalways diminishes Wwen concete
proposals toifiance a n& system a& ad/anced The
Petition could hae played an impa&nt 1ole in identify
ing an accptable method to @ad universal coverage
and in demons#ing public suppot for tha approad.
Instead the Retition directs the councithe committeg
and the Genat Cout to guess Wich gpproad would
meet pulic approval without the manda tha could
have been povided by a wte for a moe speciic
approad.

The cost to mvide coverage to 623,000 uninsad
in Massabusetts wuld be lage. Assuming an indiid-
ual cost of $2500the total cost wuld be moe than
$1.5 billion anmally. Subtacted fom tha would be
about $300 million in hospital uncompersd cae pool
costs,and whatever amount could be dwn from nev
enmollees in pemiums and cost shag. For individuals
with incomes belaw 200% of the édenl poverty line
($33,396 br a family of four), fedeal maching funds
could finance 50% of the costpnsideably lowering
the overall cost to the sta. Without an emplger man
date, however, to compel contining emplyee coer-
age, it would be dificult to confie this initidive to ony
the curently uninsued, paticulady when subsidies
would be aailable to indviduals with income laove
200% of the édenl poverty line.

Geneally, health poliy specialists identify thae
potential (and disputed) options to werisal coverage:
(1) A manddae for individuals to puchase health insur
ance cwerage linked to sizale and efunddle tax ced
its; (2)A mandae for emplgers to cwver their emplg-
ees; or (3) Single par/taxpyer financed cuerage.
Option 1 elies hewily on redesign of édeal tax povi-
sions,an option bgond the ead of stae lav. Thus,
options 2 and 3 arthe oy medanisms toead unk
versal coerage tha potentialy could be akieved
through stée action.

Concening both optionstecent histoy is instuc-
tive. Regarding emplger mand#es,in 1988,Govemor
Michael Dukakis signed Chger 23,the unversal
health cae lav tha would have requited most emplyp-
ers to povide health inswance to wrkers bajinning in
1992 or else paa $1680-peworker-tax tha the stée
would use to by coverage. In the years between enaet
ment and implementian, political suppor for the man
date collgpsed within the lgislature as a seere eco
nomic recession gpped the Commonealth. On thee
occasions (19911994, and 1995) the slature

delayed the manda rather than allw it to go into
effect. In edly 1996,the House leadship adanced a
proposal to estaish a less on@us mandte, called the
“health cae minimum wage.” This proposal &iled to
gamer suficient suppat, and the manda was epealed
in July 1996 in Chater 203 (vihich expanded inswance
access tolildren and other disadntaged goups,cre-
ated the Senior Pharag/ Program,and mised the sta
tobacco tax ¥ 25 cents). Since the 199%peal,no pio-
posals ér emplyer mandtes hae been fed.

Efforts in Massaleusetts to pymote unversal cor-
erage by means of taxifanced (so-calledsingle-
payer”) medanisms hee been less successful. Bills to
estdlish various forms of single-pger systems hee
been fied in nealy evely legislative session since 1986.
Ead year they have been eferred to the lgislature’s
joint committee on health acarNot once has thedesla
tion atained suficient suppot to receive a fwvorable
committee wvte, the frst of maty steps in the sgrentine
legislative piocess.

The failures of emplger mandge and single-pger
strategies do not mean thdlassabusetts st@ govem-
ment has been inagé in xpanding insusince access
for the uninsued Access br uninsued dildren was
improved thiough lavs enacted in 1991,994,1996,
and 1997so thd health coerage is nav available to
every child in the Commonwalth; the emaining bak
lenge is to identify and ewtl every uninsued dild.
The stée’s Medicaid pogram was einvented in Chp-
ter 203 of 1996 tlough a édeal regulatory waiver to
expand eligpility to all children and some pants up to
200% of the éderl poverty level. Massahusetts con
tinues to be agarded as a leading sgt&ain eforts to
expand cwoerage to afordable health insuaince This
progress vas \erified in the 1999 Cuent Populaion
Suwey of the US. Census Buwrau thadocumented a
drop in the mmber of uninswed lesidents in Massac-
setts fom 753,000 in 1998 to 623,000 in 1999.

This heatening pogress, though, reflects the
implementéion of accessy@ansions enacted in 1996
and 1997. Cuently, no signifcant accessxpansions
are under considation by the Geneal Cout. If none
are enacted and implemented in the near &ithe ise
in health insuance pemiums na undervay sugests
that the umbes of uninsued will bagin to rise gain
shotly. Thus,the Retition presents an opptrnity to
begin a nev round of discussions orppropriate and
affordable medanisms to inerase health insance
coverage to aty or all of the Commonwealth’s 623,000
uninsued esidents.



Condusion

The Retition mandges the ceaion of two pubic
bodies to deelop ecommend@ons for the Lejislature
to consider in eshdishing a nev paient-centeed health
care system. But the histpiof sud bodies in this sta
has been singularunsuccessful. Becausedarats of
the stée’s health car system (biefly, employer self-
insured plans and the Medi@populdion) are beond
the scope of sta regulaory control, it is undear hav
the stée could lee costs in line with rieonal averages.
Finally, efforts over maty yeass to ead unversal co-
erage though emplger mandges and single-peer
financing mebanisms hee been unsuccessfurhe
only efforts tha have suwived lggislative and imple
mentdion hudles hae been those thancreased access
to Medicaid br children and other disadntaged
groups.The Retition could help inestating discussions
concening ways to pand coerage to the uninsed

[I. Patients’ Bill of Rights and Other
Managed Care Provisions

When Chater 176G of the Masshasetts Genat
Laws, the licensing stiute for health maintenance
organizdions (HMOs) in the Commonealth, was
enacted in 1976t affected aelaively small umber of
HMO plans,and likewise, a relatively small umber of
people erslled in HMOs. In the intarening 24 yars,
manaed cae oganizdions hae poliferated in Massa
chusettsas thg have acoss the United Stes,and nov
there ae 17 licensed HMOs in the Commoeaith.
More than 58% of the insed popul&ion in Massaku-
setts ag enplled in somedrm of managed cae.

SECTION 3 of the Btition enacts &Patients’Bill
of Rights”for the Commonwalth.The bioad pakage
of reforms is aimed gneally at membes of manged
care plansput the poposed lgislation males the povi-
sions gplicable to all esidents with anhealth inswr
ance Two major eceptions,noted &dove in our discus
sion of SECTION 1 and 2yould most lilely also @ply
to these eforms. FRrst, the fedeal ERISA staute
resticts stdaes fom regulating health plans sponssat
by emplg/ers who self-insue for their emplgees’med
ical expensesThis exemption would gply to between
one thid and one half of insed Massacusetts esk
dents,predominaely those cwered under the policies
of emplgees vorking for lamge firms. Second
Medicae manged cae plans 6r those wer 65 and the
disabled ae govemed diefly by fedeal regulation

(which alread includes some of the ptections of the
Petition). The efect of the poposed hanges in stée
law on these plans is undain, patticulardy in light of
the recent €deal cout decision tharuled tha a piovi-
sion of the éderl Balanced BudetAct preempted sta
regulaion of Medicae HMO benets (Massatusetts
Associdgion of Health Maintenance @anizaions v
Linda Ruthadt, Commissioner of Insance 194 F3d
176 (1999)).

Many of the topics in SECTION 3 ka been dis
cussed in the tgslature for the pastdw yeass. The first
comprehensie manged cae bill was intoduced in
eaty 1997. Both the House and S&passed parte
bills during 1998 ,but the joint conérence committee
was not ale to pioduce a commmise br final
approval. The piocess stded over gain in 1999 with
eadh brandh again passing gmarate bills. Another
House—Serta conkrence committee as gpointed in
July 1999,and as of this witing no consensus dgsla-
tion has beeneported for gpproval. The sponsa of the
Petition ae cetainly respondingin pat, to their flus
tration over the slav pace of lgislative consideation of
manaed cae reform.

Overview

The povisions poposed in SECTION 3 of the
Petition for the most pamreflect the gnenl caegories
of provisions contained in coent pending lgislation,
but with impotant diferences.The following repre-
sents an eerview of major povisions of the Btition,
along with a compason highlighting the dferences
between the Btition and the cuent House and Setea
bills. The individual provisions of SECTION 3which
would become déctive on &nuary 1, 2001,can be
divided into thee caéegories:

»  Patients’rights to ©100se health campioviders
e Standads for medical decisionsythealth plans

e  Standads for contacting and fiancial arange-
ments betwen health plans andysdicians

Patients’ Rights to Choose Health CarProviders

A number of povisions in SECTION 3dcus on
allowing insued paients the ight to doose their health
care pofessionals andatilities. These povisions
would restict the curent poligy of HMOs to limit cor-
erage to poviders afiliated with or pproved by the
HMO plan.Among these mvisions is languge tha



» dedares a gneal right of all pdients to tloose
their health car piofessionals andatilities (See
tion 4(a) and 4(c))This right is qualifed by allow-
ing a health plan teequire the @proval of a pi-
mauy provider for a eferral, and the pgment of a
reasonble adlitional fee to see a pvider not in
the plans netvork.

o allows a p#ient to select an obstétian or g/ne-
cologist as her pmary cale doctoyor to see an
obstetician or gynecolaist without a eferral
from her pimary cale plysician (Section 4(b)).

» allows a p#éient to emain with a povider who has
been dopped fom a health plarof up to 90 dgs
(Section 6).

* allows a péient who needs gament flom a spe
cialist to be teaed ty a specialist; and alles
paients with d&ronic conditions toeceve a stand
ing referral thé lasts br 6 months or asar (See
tion 7).

» allows a péient to use anemegeng/ room when
an odinaty peison (called dprudent lyperson”)
would beliere ones health is in s@us jeopady
(Section 11).

Petition: All insured patients have the right to choose
their health care professionals, health care facilities, and
other health care providers, at reasonable additional fee
to the patient if provider is not in plan network, subject to
approval of primary health care provider.
Obstetrician/gynecologist may be selected as primary
care physician. Standing referral to specialists for
insured patients with chronic conditions subject to
renewal every 6 months or annually.

House: No provision for out-of-network services, except
on a transitional basis for newly covered individuals.
Obstetrician/gynecologist may be selected as primary
care physician. Standing referrals for covered individu-
als with chronic illness.

Senate: Transitional out-of-network services for new
members. Provides for a point-of-service pilot program,
at reasonable additional cost to the insured. Obstetri-
cian/gynecologist may be selected as primary care
physician. Standing referrals for members who need
ongoing care.

Standauds for Medical Decisions ¥ Health Plans

SECTION 3 of the Btition indudes a nmber of
provisions tha regulate the standals used ¥ health
plans vhen deciding Wether a pdicular medical tea-
ment is coered under a plan. Section 5 thres thaan
“attending health carpiofessionaljn consultéion with
the insued pdient, shall male all decisionsconsistent
with generlly accepted pmciples of pofessional med
ical practice regarding medical teament,including
provision of dugble medical equipmentmedicdions,
and length of hospital sta. . ” This piovision could be
interpreted asestiicting the dility of health plans to
impose a unidrm standad of medical pactice on the
patticipating providers, such as esticted dug formula-
ries, hospital sty limits, or treament potocols. It
appeas to allav physicians to contl all aspects of a
patient’s medical car, as long as the decision is sup
ported by other doctaos, and arguably, the health plans
could hae to pg for arything tha is medicaly defenst
ble, whether or not it is medicallappropriate or med
ically necessat

Petition: All medical treatment decisions made by
attending health care professional, in consultation with
the insured patient, consistent with principles of profes-
sional medical practice.

House: Medical decisions made by attending physician,
in consultation with the patient, consistent with evi-
dence-based guidelines.

Senate: Medical decisions made by attending physi-
cian, in consultation with patient, consistent with gener-
ally accepted principles of medical practice.

These standds ae reinforced ly the utilizaion
review provisions of Section 12. Utilizeon review is a
process usedyomanaed cae plans to ealude the
necessity andppropriateness of health caisevices in
order to detamine whether to pw for the sevices.
Under the povision, ary pdient who disg@rees with the
decision of a plam’ utilizaion review procedue may
seek a second opiniorofn a plysician of the pgent’s
choice The plan is thenequired to econsider its dec€i
sion in light of the second opinion. If thetjeeat is still
dissdisfied, the pdient can ppeal the decision to the
Commissioner of Puic Health.The Commissioner can
order the health plan to eer the disputed éament if it
meets théreasonble medical needsif the paient.



Petition: Sets minimum standards for utilization review
organizations, including that they: conduct utilization
review pursuant to a written plan, under the supervision
of a physician; provide for a second opinion; and adopt
consistently applied utilization review criteria. Patient
may appeal to Commissioner of Public Health, who shall
make a determination based on a standard of “reason-
able medical needs.”

House: Sets standards for managed care and utilization
review organizations. Specifies issues eligible for expe-
dited internal and expedited external review. Requires
expedited external reviews for managed care and uti-
lization review organizations, under specified condi-
tions, with a waivable fee paid by the patient. Appeals
decided by independent review team. “Appropriateness
of requested health care” standard of review.

Senate: Sets standards for utilization review conducted
by HMOs and preferred-provider organizations (PPOs).
Specifies issues eligible for expedited internal and expe-
dited external review. Requires expedited external
reviews for HMOs, under specified conditions, with a
waivable fee paid by the patient. Appeals decided by
review agency. “Medically necessary covered benefit”
standard of review.

Standads for contracting and fhancial arangements

Section 13 of the &ition also pescibes cetain
standads for contacting and ihancial arangements

between health plans andysicians and within health

plans.The“care shae” provision requires thaa health
plan spendtdeast 90% of itsaverues br health cae.
(The common insance tem for the“care shae” is the
“medical loss atio.” This is the amount ofxpenditues
tha are health-elaed, rather than adminisétive.) The
Commissioner of Insance is diected to detenine the
method 6r calculding the amounts sperdrfhealth and
non-health pyvoses,and to pulish the amountsadir
ead health plan. If a plan spends radhan 10 peent
of its reverue for non-health pynoses in apyear then
it must efund the diference to its ins@d pdients.

Petition: Non-health expenditures of Massachusetts
insurance carriers may not exceed 10% of Mass.-asso-
ciated revenues for each calendar year. The Commis-
sioner of Insurance shall promulgate regulations that
define what constitutes health and non-health expendi-
tures. Every carrier shall report such figures to the Com-
missioner annually.

House: No provision.

Senate: Requires annual report of percentage of pre-
mium revenue expended for health services to mem-
bers by the HMO.

Section 8 of the pgéents’bill of rights also po-
hibits health plans &m using a compensan method
for its pioviders thd contains spedié payments to
induce the povider to“reduce delay or limit specifc,
medically necessarsewices” The languge stades tha
“[c]arriers and health carpoviders shall not pofit
from denial or withholding of a@red sevices tha are
medically necessarand gpropriate.” Plans ag also
required to distose their inancial incentie arange-
ments with health carpioviders,and plans manot ter
minate a povider for ad/ocaing on behalf of a geaent.

Petition: Prohibits incentive plans that induce a health
care provider to reduce, delay or limit specific, covered
medically necessary services. Providers may not profit
from withholding such services. All financial incentive
arrangements must be fully disclosed and available for
inspection.

House: No payments that induce a health care profes-
sional to reduce, delay or limit covered medically neces-
sary services. Establishes a special commission to
study and evaluate physician compensation arrange-
ments. Makes available summary descriptions of types
of provider compensation methodologies to covered
individuals upon enrollment and to prospective enrollees
upon request.

Senate: No payments that induce a health care profes-
sional to reduce, delay or limit covered medically neces-
sary services. Does not prohibit capitation. Directs the
Office of Managed Care Oversight to report annually on
the impact of provider compensation methodologies on
delivery of health services. Summary of compensation
for each individual provider disclosed to plan members.

Analysis of Six Key Provisions

As outlined dove, mary of the Retition’s provi-
sions in SECTION 3werdap consideably with the cuf
rent House and Setgabills. Therefore, for the pupose
of discussionthis anaysis focuses on six aas in vhich
the thee \ersions difer signifcantly:

»  Patients’choice of poviders (Section 4)

*  Medical decision making (Section 5)



. Utilization review and medical standds
(Section 12)

e Car shae (Section 13)

e Financial incentres and povider contacts
(Section 8)

o  Effect of povisions on gisting contacts
(SECTION 5)

Patients’ Choice of Poviders

There ae seeral implicdions of the Btition’s pio-
vision thd paients ae free to ©ioose their health car
professionalsfacilities,and other poviders,including
implications for the povider networks maintained Y
manaed cae olganizdions and those imlving the
multitude of povider pgyment methodolgies used ¥
health plansAnalyzing these implicgons is ppblem-
atic because of theange of potential intgrretaions of
the Retition’s languae.

In spite of the quali€ation tha the iight may be
exercised“in accodance with the tens of the health
benetft plan; this section in its entéty magy be ead to
pemit insured pdients to ©ioose ay health cae po-
fessionalThe Retition also povides tha“patients mg
be required to pg a reasonble aditional fee if the
choose health campofessionals . . . not within their ear
rier's netvork.” The manged cae industy would ague
that this povision has the ééct of undemining the
core stucture of manged cae olganizaions; thd is,
their method of conacting with poviders for the povi-
sion of sevices to their memberin exchang for a
guamanteed omber of the plas subsdbers in their
patient populdéions. Implementing this pvision would
require ansvers to seeral key questionsOn wha basis
would a“reasonble fee” be detemined? Is‘reason
able” that which is afordable to the p#ent, or tha
which covers the actuaal cost of the aditional choice?
Can the health plan still useeefstedule br detemin-
ing payment to non-netark providers, even if it results
in the paients ha&ing to py a lage balance bill?

Both cost and quality ara issue hes. Health
plans maintainwith some justication, thet this piovi-
sion could eadicde the most mvalent brm of man
aged cae, closed HMOs thiado not cweer visits outside
of the panel of pviders contacting with the HMOBY
maintaining theselased paneldiMOs daim to be ale
to monitor quality and enfce compliance with plan
standads. It is not tear whether health plans can
impose their utilizéon review requirements on out-of-

network providers. They also m& not be ale to assu
a higher wlume of péients to those pwiders in the
plan,which is what gives the HMOs leerage to neoti-
ate discountedates.The sponsa of the Rtition, how-
ever, maintain thatheir intent is not to gdude dosed
network arangements (see en letter Appendix 3B).
This intepretation is possike given the ambiguity of
the tet, though other intgrretaions ae also lilely.

Medical Decision Making

The standats and dteria by which decisions a
made egarding cetain aspects of medical einclud-
ing diegnostic testingcourse of teament,and cwer-
age for durable medical equipmenhave long epre-
sented an &a of gea contoversy in manged cae
reform legislation. Contol over decisions egarding
medical teament is the subject of ongng stuggle
between health carpoviders and health plans. Man
aged cae oganizdions ague tha utilization review is
an impotant tool to conl costs and enseargpropri-
ate treament br their enollees.The Retition languge
may effectively eliminate plan-issuedlmical practice
guidelineswhich health plans delop for the consis
teng/ of paient cae. However, providers most often
cite health plan-imposedeauthoization requiements
for tests and equipment as ingrence with their po-
fessional autonoyn Providers further ague thatheir
inability to malke medical decisions holdsegt poten
tial to compomise the standdrof cae to which they
are held ethically and lgally, in their duty to their
paients.

The Retition’s piovision tha medical decisions be
“made ly an dtending health carpofessionaljn con
sultaion with the insued pdient” assues,in very sim-
ple languge, the paticipation of the péent in trea-
ment decisionsand ecludes the utilizéon review
function of the insugr from the equon. The House
bill provides tha sud decisions be made in the same
manneywith the qualifcaion tha the decision bécon-
sistent with gidence-based guidelinésSimilar to the
Sende bill, the Retition requires tha the decisions be
“consistent with gnenlly acceted pinciples of po-
fessional medical pctice” a less naow and specit
standad. This qualifcaion could be intgrreted to be a
more pemissive standat than thain the House bill.

However, as noted belg, the efect of this povi-
sion of the Btition mg be wealened in pactice due to
the sentencetdhe end of Section Fha sentence per
mits health plans to makcontacts thasupesede the
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medical decision making standaset brth in the Rti-
tion’s text.

Utilization Review and Medical Standads

Both the House and Semabills contain detailed
provisions goveming utilization review and a paent’s
right to gpeal an inswar’s denial of a pyrcedue or
treadment in cefain casesThe Retition’s povisions ae
much spaer, but contain seeral requirements tha
would signifcantly impact on HMOsbpeitions. Two
examples dllow.

Second Opinion®ne is an unconditionaight of
a pdient to eceive a second medical opiniorofn ary
physician &iosen ly the pdient. The health plan is not

decisions & required to bé'scientifically deiived and
evidence-basetl yet the Commissioner of Plib
Health is diected to assess thetiat’s “reasonhble
medical needsivhen eviewing utilization review dect
sions. In the medical decision-makingyision, how-
ever, coverage is lequired for treaments accating to
“genenlly acceted pinciples of medical mactice”
Ead of these tens caries with it diferent shades of
meaningwhich may male a diference in the intgre-
tation and enfrcement of the &ition. The lak of con
sisteng could lead to substantial confusioneo the
implement#on of the staute

Care Shae

The Retition sets a minimm “care shae” or med

required to accede to the opinion of the second doctor ical loss atio tha must be met Y Massabusetts health

but rather must reconsider its decision in light of the
second opinion. Insance plans might oppose this
right, feaing tha patients will shop asund br a plysi-
cian pedisposed to@prove a pocedue thd the plan
feels is not medicallnecessar This will put pressue
on plans to defnd an decisions thg make in the &ce
of an opposing opinionyba second doctor

Appeals of Denials of Seice The other ky
requirrment allovs a paient to gpeal ag utilization

review decision to the Commissioner of RigtHealth.
In effect, this will make the Commissioneran
appointee of the Gaemor, the final arbiter of health
plan standats for the Commonwalth.Advocaes of
this provision would suppatrthe pulic accountaility
this will bring to insuers’ decisionswhile opponents
would see this as a dagrgus politicizaion of medical
decisionsThe impact of this mvision on medical car
would dgpend on the stance tahk by a Commissioner
of Pubic Health 4 the time In contast,the House and
Sende bills tiy to provide for an ind@endent eview
system thais insulded to a dgree fom direct political
pressue, through someha cumbesome oganiza
tional stitegies. Under the House bilippeals can be
made to an indeendent eview organizaion, which is
cettified by a boad consisting mainyl of health dficials
from the Geemor’s administation. In the Sen bill,
reviews ae head by panels selecte@ndomy from &
least thee“unrelated and objectie review agencies’by
a bidding process diected ly the Dgatment of Pubc
Health.

This sectionalong with othes, reflects the lak of
consisteng in the Retition with regard to the &act stan
dad the insuers ae to use in making medical werage
decisions. In the utilizéon review provision, medical

insurance caiers.As defned in the Rtition,the cae
shae refers to the peazent of the health plas’Massa
chusetts-associad revernue thd is spent orfhealth
expenditues” for insued pdients esiding in Massa
chusettsThe Retition requires thathe cae shae be no
less then 90%and corversely, tha the plans “non-
health ependitues” not exceed ten peent. If a plan
spends ma than 10% of itsavenues on non-health
expenditues,it must efund the diference to its insed
paients. Curently, Massabtiusetts health plandditheir
medical loss atios with the Dvision of Insuance
There is consideble variation in this itio, both among
plans anddr the same plandm year to ear In Massa
chusettsthe medical lossatio for most health plans has
typically ranged from 85% to 95% inecent eass.
There is,however, wide varation in the methods used
by health plans to estirte caegorize, and allocée cer
tain expensesAs a esult,it is difficult to compage med
ical loss stios reported by different health plans
because it is notlear if the diferences a due to
accounting and actuiat practices or & real difer-
ences in pvider pyments or administtive expenses.

There is considaable oppotunity and discetion
for health plans to itdience their eported cae shaes
solely through accounting and actualrpractices. br
example under curent accountingules,an HMO tha
wished to aise its cag shae could tassify all of its
medical mangement &penses athealth cae expendk
tures” rather than adminisétive costs. Simildy, an
HMO could adopt a conseative gpproad to estimé
ing its incured hut not ieported medical ims,which
has the d&ct of mising its medicalyenses and its aar
shae. A health plan could also dglate cetain adminis
trative functions to a gatated povider goup,and das
sify the entie cgitation as a medical xpenditue,
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although the mvider payment indudes emuneiation
for a mnge of administative actvities. The Retition
directs the Commissioner of Insurce to pomulgate
regulations tha define “health” and “non-health”
expenditues,but without consistent standi for cae-
gorizing and allocding costs, health plans could
respond to a miniom cae shae requirement ly adopt
ing whaever accounting and actualpractices esult in
favorable ratios for regulaory pumposes.

Further darification is also needed witlkegard to
how the 90%-10% drmula would be aplied to
provider systems thassume signifant isk.

The FRetition provides r a efund to insued
patients in the eent thd a health carer’s non-health
expenditues eceed 10% ofeverues. Havever, it is
not dear hav the efunds ae to be calculeed and dis
tributed For example would every health plan member
be entitled to an equat¢fund or would the efund be
prorated by the amount of gmmium paid on behalf of
ead member? If the health plan had aremll care
shae of less than 90%ut exceeded the 90%equire-
ment on cdrin lines of lisiness (g., Medicae),
would membes in thd line of lusiness be entitled to a
refund?

Financial Incentives and Povider Contiacts

The Retition and the House and Séadills all
contain &tensve languge regulaing tems of contacts
between health plans andguiders, including compen
saion methodolgies for providers, termination of
providers, and god faith comnunicaion between
physicians and p#&nts egarding the benéfs available
under the p@ent’s health plan.

The Retition, like the House and Seeabills, pro-
hibits contacts betwen a cater and a povider or a
carier and a povider goup from containing apincen
tive plan“‘that includes a spedié payment made to a
health cae piovider as an inducement teduce delay
or limit specifc, medically necessarsewices coered
by the contact” This languge gpeas to be modeled
at least in par, on the €denl Plysician Incentie Plan
(PIP) wles,which goply to health plans thaontmact
with Medicae or Medicaid The fedeal govemment
has deeloped detailed standds for assessing ether
a paticular pgyment method meets the PlBquire-
ments,and ary health plan in Massaasetts thacon
tracts with Medicag or Medicaid is akad/ subject to
the PIP ules,at least br these lines ofdsinessThe
federl rules might be a soce of consideable guidance

in detemining hav to implement the &tition, but it is
not dear if this gproad is consistent with the inten
tions of the sponserof the Rtition. While the £deal
rules aleady apply to the povider pgyment methods of
all of the lagest health plans in the Commoaalith,it is
also not &ear whether stte regulation of provider pgy-
ment arangements ér Medicae and Medicaid wuld
be peempted B the PIP ules.

Among the issues thaould need to be allessed
in implementing this mvision of the Rtition ae delirt
edaing what constitutes an inducemenincluding
whether this tan indudes all caitation arangements.
On its face the languge does notpear to estict the
tems of contacts between povider goups and indiid-
ual poviders, so perhas caitation within goups
would not be captured within the posciption. The lar
guage in the Sent bill is dear tha its prohibition on
inducements does not inde caitation arangements.
Given the lak of darity in the languge of the Rtition,
enforcement of the mvision could be dificult,
although armangements tha shield the indiidual
provider from beaing financial isk are accetable
within the stéed intent of the langge (see Lwn letter
Appendix 3B).

Section 8 of the geents’bill of rights futher po-
vides thaneither catiers nor health carpioviders shall
“profit from denial or withholding of aered sevices
tha are medicaly necessarand gpropriate” [empha
sis adled]. It is untear hav the sponsar intend the
term “profit” to be intepreted Profit may refer to aly
amount ly which payment to a povider exceeds the
provider’s actual cost of priding the sevice. Or, this
provision ma be intepreted as prhibiting providers
from receving ary payment a all, or a discountedate,
for sewices thaare not deemed both medicaheces
saly and ppropriate.

The Retition requires cariers to distose all fnan
cial incentve arangements with poviders. It is not
clear from the languge of the povision if this dis¢o-
sure must be made ythe health car piovider, the
health plansor both,or how specifc sud disdosure
must be For exampleg if a physician contacts with a
health plan as paof a lager goup, must thee be dis
closure only of the fnancial arangement betwen the
health plan and thergup, or of the arangement
between the gpup and the pfsician as wll? If a hospi
tal has a conérct with an HMO thiapays for different
sewices under diferent pgment arangements (&.,
per diem pgment br medical sugical cae, case ates
for obstetical cae, and caitation for behaioral health
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care), must the arangement br eat sewice be dis
closed? Is this disasure to be athe level of individual
physicians? Or is it to betdhe level of cdegories of
financial arangementswithout identifying indvidual
providers and their type of sangement? It is notlear
whether pHents mg have access to theinancial
arangements thiaexist between the health plan and all

providers,or only those betwen the health plan and the

paient’s ovn health cag provider(s). If the gal of dis

closure is to assist gients in undestanding ay poten

tial financial incenties faiced ly their indvidual

providers, and potentialf to use this infrmation as a
basis or selecting a mwvider, it would gpear tha
patients need irdrmation tha is speciic to individual

providers and indridual sevices.

The House and Sete bills indude languge
requiing disdosure of povider reimbursement
methodolgies,with the Houseequiling it only in sum
maity form, and the Sera requiiing it with specifcity
to the indvidual ptysician level.

The Retition mirrors the House and Seeabills’
extension of théanti-gag” provisions contained in cur
rent Massaleusetts la. In adlition to the @od faith
communicaion from a povider regarding the povi-
sions,terms,or requirements of the peent’s health ben
efit plan tha is curently protected the piotection
granted the pavider is extended to comumicdions
regarding the povider payment methodolgy of the car
rier. The section does nohowever, restict cariers
from“requiing a health car pofessional to withhold
confidential specifi compension amounts.

Sud provisions hae been inluded in manged
care reform legislation in the Commonwalth since the
ealtiest versions vere filed over thiee years ajo, to pro-
tect poviders from peceived retaligion from health
plans br adrocaing on behalf of péents in the eent of
denial of sevices or br discussing oracommending
sewices tha may not be cwoered sevices br the
patient. Termination without cause or norenaval of
contracts vere feaed by providers who engged in sub
discussions with fgeents.The Retition piohibits temi-
nation of providers without cause and without aitten
staement to the health caprovider of the eason ér
termination. The Sente bill, but not the House bilon
tains a similar pvision.

Effect of Piovisions on Existing Contacts

The Retition also contains arxeeption to its po-
visions tha may have unpedictale and disaminatory
impact. The eception, legally temed a “savings
clause” appeas as SECTION 5 of thedfition and in
the paients’bill of rights sectionThe povisions stée
that the Retition does notgply to ary contiacts in effect
prior to the efective dae of the Rtition (hnuary 1,
2001). In efect,a contact betveen a marged cae plan
and poviders, or between a plan and an empér, can
circumwent the ights ganted to paents if the contact
is completed befre Jruaty 1,2001.This could lead to
substantial baos duing the Bw weeks betwen elee
tion day on November 72000,and the ne yeatr If the
petition passesealth plans could semHe to alter con
tracts with their poviders to e/ade the equirements of
the law.

The potential ér discimination exists because of
the imbalance of mgotiating stength betwen lage
provider goups and smallerrgups and indiidual
providers who ae degendent on mamgd cae con
tracts.Whereas a lage provider goup might hae the
upper hand and insist ongsering those elements of
the nev law favorable to pioviders, a smaller goup
might haze to accpt a contact tha contradicted the
law’s pmotections br their paients. If this hapened
patients will be ficed with a wide ariety of legal pro-
tections dpending on the details of the cats signed
between their emplger or their povider and their
health plan.

Condusion

While maty of the Retition’s pdients’bill of rights
provisions miror in lamge pat the House and Setea
manayed cae reform bills, significant diferences xist.
Regardless of ap overap, several of the Rtition’s pio-
visions meit very close and caaful consideation. For
example the HMO membes open hoice of poviders,
medical decision makingequirements ér health plan
utilization review actiities, the so-calledcare shae”
requirement r medical lossatios, prosciption of cer
tain provider pyment methodolgies,and the sangs
clause of SECTION 5dr contacts in effiect & the time
of enactment of thedRition all hare diastic implicéions
for curent pactices of marged cae. While a citical
reexamindion of curent manged cae regulaion may
well be verdue (and this &ition is lesponsikte for
bringing sud a discussion to theffe) the intent of the
Petition’s proponents mst be &plored to enswe tha
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the povisions atieve reasonble and implementae
results.

[1l. Mor atorium on the Corversion of
Non-Profit Hospitals, Health
Plans,and Insurance Companies
to For-Profit Status

Provisions

SECTION 2 of the Etition adls a nev Section 1D
to Chater 111 of the Genak Laws tha stges”...until
sudh time as the health aarcouncil estalished pur
suant to section one C detgnes thathe lequirments
set out in said section one Cveébeen methere shall
be a moatorium on the cowversion of non-pofit hospk
tals,non-piofit health maintenance ganizdions,and
non-pofit health insuance frms to entities wned and
opemted for profit.” Section 1C efers to the estalish-
ment of a uniersal health system as deibed in Rart |
of this polig/ report.

Discussion

Although the povisions of a maatorium on for-
profit corversions ae quite staightforward, the implk
cations for a lapidly changng health system arcom
plex. We identify the major implidgons of pemitting
or not pemitting corversions to br-profit ownership.
Some implicdions ae moe gplicable to hospitals,
others to health insance plansand some to both.
Where gpropriate, we identify the easons health
organizdions seek to corert. Our list of the major
implications is asdllows:

* Reduced access topital
e Limited ability to join a lager entity/system
e Potential loss of comomity benefis

. Incentive for undevaludion of chaitable assets
and pivate inurement

e Reduced hility to implement oganizdional
change

e Oppotunity to cowert undeutilized iesouces
into a daiitable foundaion

Reasons to Seek @dal through a Cormwersion

The most commoreason pulicly adknowledged
by health cae oiganizaions for corversion to br-profit
ownership is the needf adlitional souces of outside
capital. Hospitals thaneed cpital in excess of vhat
they can gneate with tax-eempt ddt, philanthiopy,
and etained earings often consider sale to anéstor
owned compay The cpital needsange from piopety,
plant,and equipment upgdes in an in@asingy tech-
nologically driven and amblatory-centeed health car
systemto purchasing plysician pactices or enténg a
price war due to competite pressues in the local mar
ket aea. Inbrmation tehnology and elaed“integrated
delivery system’infrastucture also equire major cai-
tal investmentA hospitals aility to geneete caital
intemally or to borow is limited y its ability to make a
profit. Smaller hospitals st male higher pofits than
larger hospitals to qualifydr borowing tax-exempt
debt and to gneate the #&solute sums of gatal
neededlt is not uncommondr caital requirements to
outstip the caital-generting cgacity of hospitals,
paticulady when thg are in a highy competitie ewvi-
ronment.

To a nuch lesser gtent,health plans maneed an
infusion of outside gaital tha they are not dle to gen
erate intenally or through borowing. Most health
plans,patticulaily those thado not evn hospitals or
physician ofices and knics, do not hae a ged need
for cepital, other than to meet miniom soheng
requirements. Hwever, plans thaaspie to pand g@o-
graphically may outstip their aility to generte ade
quae caital intemally; one vay to ahieve geographic
expansion is to corett to investorowned stéus and use
stok primarily as a means of acqing other (br-
profit) plans.This is not the oyl way to expand go
graphically, but it requires the least amount of cagh a
the outset. (fie acquisition itself maultimately require
cash infusionshut those a& genenlly not funded i the
issue of stok). Intemally funded &pansionsgither
through acquisition or staup, can tale a substantial
amount of cashas hapened with the $120 million
investment offufts’ Massabusetts HMO into itJufts
New England Plan (Wich ultimately closed its opes
tions).

Health plans thizare not adequely capitalized to
meet soleng/ requirmentseither due to laye under
writing losses or a staup situdion, may choose to con
vert through being acquéd by a for-profit insurer, and
thereby enjoy the bak-up caital infusion possibilities
of a much lager compaw (e.g., Aetna,Cignha,Anthem).
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Moratorium’s Implications on Caital Needs

Those oganizdions most in need of péal have
the most dificulty accessing qatal through the dbt
market and also hee to pg the highest interst ates.A
potential consequence of theoppsed matorium is
tha those non-pfit hospitals or health plans thaeed
outside caital to suvive ma not be ale to cet it.
Hence non-pofit hospitals or health plans thare
struggling financially or facing an unceain financial
future may be forced to tose Sud a consequence
could mean the loss of a local hospital to a camity
or the interuption of health ins@nce cwerage to poli
cyholdes.

As an altenaive to dosure, struggling organiza
tions often consider mgers with regional or naional
players (most of vinich are for-profit) or with other com
petitors in the maket. Megers can be bengfal or
detimental to a commnity dgpending upon the indi
vidual caseA moratorium would limit choices,how-
ever, and brce frms to seek competiteias meger pat-
ners. While suh megers can hge positve outcomes
and esult in eficiengy savings,they also necessay
result in moe consolideed makets. InWorcester
Mass. for example there were 14 indpendent acute-
care hospitals seing the local aga in the lee 19805;
by 1998,there were only 2 hospital systems. One is a
patt of investorownedTenet Healthcar; the other sys
tem representsoughly 10 hospitals under the Urar-
sity of Massahusetts Medical Centelf recouse to
outside caital is limited local makets can become
dominged by a few large systemsThe result can be
higher prces andeduced hoices 6r consumes.

On the other handising the alue of their stok,
for-profit companies can takad/antaye of undecapi-
talized health car oganizdions and‘chery pick” non-
profit community hospitals and health plans thave
limited options br access to outsidemtal. As a esult,
chaiitable assets can be mivased &“bargain base
ment” prices.A moratorium would protect local non-
profits from being bery-picked, but it might also érce
them to tose or to meage into a lager system thiasub
sequentf closes them.

A moratorium could alsoeduce the aility of non-

vented fom adieving the gowth necessarto remain
competitve with lage ndional insuance companies.

Reasons todin a Larger Entity/System

Another \ery common eason thianon-pofits conr
vert to for-profit ownership is the shategic need to oper
ate within a lager entity or system. Hospitals join sys
tems in oder to abieve geaer bagaining position in
manajed cae contacts,to athieve economies of scale
(not alvays or even often bome out,however), and
sometimes to elimirta a competitor (@fering to join
them @ther than ight them). Stand-alone hospitals in a
competitve maketplace mg feel vulneable to getting
shut out of marged cae contacts or to being too small
to adieve mangerial or other economies of scale

Some teaging hospitals hae been sold to
investorowned systems because of a conday their
medical sbool or unversity owners tha they will
become a cash din in the futue; these diestments
from a unversity/educdional system into an uestor
owned system can fdr both fnancial and shtegic
advantgges to the umniersity owner as vell as to the
teading hospital.

Local or single-ste health plans might seek to
become pdrof a regional or naional health inswar for
strategic reasons sutas to gpand their access to tgr
employers and to enhance theiwa siz vis-a-vis
providers tha they must contact with.The geder the
local maket shae of a planthe higher the discount it
might be &le to tract from its povider netvork.

Moratorium’s Implications on the Need toaln
Larger Entities/Systems

The poposed matorium would limit the options
tha hospitals and health plansvieain seeking sétegic
alignments in the m&etplace For hospitalsthis could
reduce their bgaining paver with pgers, diminish
their aility to secue manged cae contacts,and limit
their potential 6r economies of scalét the magins,
this could esult in wealer or fnancially unstdle instr
tutions th&a might be brced to educe satices and qual
ity or exit the maket. For plans,t might prevent them
from adieving the sie necessarto dtract iegional and
national emplyers. It could also limit their potential

struggling hospitals and health plans to meet the kinds economies of scale andduce their kility to negotiate

of cepital needs desitred dove. Hospitals theicannot
access stitient cgital may not be ale to piovide the
clinical cgpabilities and serices tha paients epect.
Health plans with limited access tqdal might be pe-

lower piices flom providers. A potential esult is tha
weak ind@endent aganizaions would not be ble to
compete with lage integrated plans and insars. For
both hospitals and health plarike limits placed on
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martket changes could discowge nev entrants and
diminish potential inneetion.

Resticting some sttegic alignments could also
be localy advantageous. N&onal companiesyhich ae
mostly for-profit, can dain health car dollas from
local sites to cqrorate headquders (although the
reverse can also occurfhey may also mee the locus
of decision makingdr key resouces fom the local site
to regional or n&ional ofices. Centalized mangement
may not suppoarservices deemed imptant to a local
comnunity, patticulany if those sevices ae not pof-
itable. The influence of the local bodrwhich odinar
ily might suppar sud actvities, may be educed to
only an adisoty cgpacity Hencea mogtorium on con
versions might stie maket development and inn@-
tion, but it might also potect local integsts.

Moratorium’s Implications on Comnunity Benefis

Opposition to ér-profit conversions oftendcuses
on the potential loss of commity benetfts povided by
non-piofit hospitalshealth plansand insuance compa
nies. Expets disa@ree on the &lidity of these conces,
and an angkis is bgond the scope of this par But to
the extent these conces ae \alid they would be allgi-
ated by a momtorium. We adiress concers regarding
hospitals and health plangsastely.

Hospitals. Non-profit hospitals povide numeious
comnunity benetfis,one of the most imptant of which
is chaiity or uncompendad cae. The daa from studies
of chaiity care ae mixed Some studies shofor-profit
conversions educe lgels of daity care, paticulady
when pullic hospitals or hospitals with lge amounts
of uncompengad cae cowert. Other studies indi¢a
no reduction in baiity care and in fact, indicae an
increase in commmity beneits from souces sub as
cormporate investmentschaiitable founddions,and col
lection of taxes.The cowersion of StVincent Hospital
in Worcester illustates the onging dis@reement in this
area. Opponents of coarsion cite the loss ofhaiitable
assets and the small amount of funds le#rdor a
chaiitable founddion. Poponentshowever, argue tha
the nev Worcester Medical Center could notviesbeen
built without for-profit investmentThat center is no
the conerstone of a major urbaremaval project in
downtown Worcester In sum,a momtorium on for-
profit corversions would piotect @ainst the possib
reduction in baiity care, but it would also pevent those
cases in Wwich a net bendfis conered

Health Plans and Insaince CompaniesThere is
a similar disgreement bout comnunity beneits pro-
vided ly health plans. Opponents of eersion contend
that non-pofit plans ae moe willing to provide less
profitable and gen unpofitable lines of insuance such
as indvidual and pesciption diug coverage. They also
claim non-pofits provide geaer supporfor medical
educdion and dinical trials. Poponents of corersion,
however, point out thamaiket forces hae pressued all
health plans to hee similar underwiting practices.
They ague tha 85% of Americans insued by health
plans ae naw enmwlled in for-profit plans because the
importance of the non-pffit form in health insuance
has detined. Even Congess detenined in 1986,that
Blue Cioss plans could no loegbe distinguisheddm
their commetial countepaits,and evoked their &deal
tax-exemption.

Both suppoters and opponents ha valid agu-
ments,and it is likely tha the benaf or detiment of
ary corversion \aries consideably by the cicum-
stances of the indidual caseHere, again, a mowato-
rium on conersions wuld potect some types of non-
profit community beneits a the cost of eliminéng
some benedial outcomes.

Moratorium’s Implications on Undevaluation of
Charitable Assets and Hvate Inurement

Since the ingase in health carcompaw corver-
sions thabegan in the 19804gillions of dollas in dar
itable assets hee been lost because the assets of non-
profit entities hae been undemlued Examples of
well-known cases inade the comersions of Punda
tion Health Plan,Inland Health, HealthNet, and
HealthONE.These undemlugions mg have occured
because of a l&oof judgment andxpettise or because
of the potential ér private inurement. In either casa
moratorium on conersions wuld pievent losses of this

type

The eecutive decision madss of plans and hospi
tals my have a pesonal genda thacan infuence their
judgment egarding a comersion stetegy for their insti
tution. Sometimes this has bedathnt (and pobably
illegal), as when Columbia-HCA ied to acquie the
Blue Cioss Plan of Nahem Ohio (Columbia-HCA
offered genepus “retirement” payments to the non-
profit boad, and hefty‘consulting contacts”to the top
manaement of the Plan). Heever, other times it has
been moe subtle For instancein some cowersions.the
CEO raised his salgrconsideably after the meger and



16

also @uined the oppaunity to be ewarded in stok
options or stok.

Executves of non-pofit hospitals mg also be
swayed by the possibility of higher sal@s within a
larger, investorowned systemas well as the oppdu-
nity to join a lager coporation tha offers a caeer pgh
that goes bgond CEO of a single institution.

There is little question thaboth pesonal enich-
ment and a loss ohaitable assets hee occured from
some pevious cowversions of non-pofit hospitals and
health planspaticulady in other stées. Rgulaion and
previous &pelience hae reduced the potential cen
cems in this aga,but it is still a ppblem worthy of con
sidewtion. Although other stizs hae enacted lgisla-
tion monitoing corversions and patecting daiitable
assetsMassabtusetts hasailed to do so. Heever,
Massabiusetts has bentdd from a \ery actve Attorney
Geneanl’s office tha has pomulgated detailed guide
lines regarding avnership cowersions.A moratorium
would povide protection in this aa egardless of the
extent of irvolvement of the péicularAttorney Geneal
who holds dfice.

Reasons to Seek aoF-Profit Partner to Implement
Organizational Change

Patticulady in the hospital sectpthe needdr radr
cal oganizdional change in response to the competii
and manged cae pressues of ecent times can lead a
non-pofit boad to aknowledge thd the danges
needed simpl cannot be implemented lthe &isting
manaement and bodrteam An organizaional cultue
that fostes ineficiengy or does not embrce the need to
integrate with manged cae or adopt n& manaerial
techniques my be so dificult to alter tha a major
change in leadeship and oganizaional cultue is nee
essay. This can lead a non-pfit boad to seek an
investorowned pamer, either though a mangement
contract or a coversion.

A relaed poblem can be an ifmlity of the hospi
tal to atract competent magament,due to locéon,
size, or other #ributes. Although it my not alvays be
the case thanvestorowned companies lva mange-
rial depth and &pettise to spag, they are sometimes
maiketed thaway.

Moratorium’s Implications on the Need to Implement
Organizaional Change

A moratorium on for-profit corversions wuld
reduce the optionsating hospitals and health plans

seeking to implement ganizdional change. Although
it is theoetically possilte to alter the mamgrial culture
of an oganizaion from within, it is often most dficult
to do soThis is paticulary true because of the per
and infuence of the non-pfit board. Opponents of
corversions contend thidahe ieplacement of local non-
profit manayers and boat membes distances the
organizaion from its comnunity roots. They further
argue thaa dhange to a br-profit culture subodinates
the needs of the comumity to those of making a giit.
A moratorium would eliminae the kind of vinolesale
cultural chang thd often accompanies amwaership
corversion. Poponents of corersion contendhow-
ever, that an eficiently manaed oganizdion, in tune
with the dallenges of competitie manged cag, is
necessarto succeed in togas maketplace regardless
of ownership stéus.

Oppottunity to Corvert Undemtilized Resouces
into a Chaiitable Foundation

Another motvating factor br corversion (gener
ally found in conjunction with other stegic or finan
cial factos) is the desa& by a comnunity or a boadt (or
a uniersity ovner) to“recover” the histoical chaitable
investments made in aibks-and-motar hospital,in
order to put them to potentigltbetter” chaitable uses.
Corversions of fhnancialy and stategically viable com
munity and tealsing hospitals hae geneeated locally
contpolled founddions with hundeds of millions of dal
lars in their endements.This can hold gea appeal to a
boad or non-pofit owner tha faces the alteive of
dealing with an inarasingy competitve hospital mar
ketplace thaforces them to makdistincty undhaiita-
ble decisions in afer to lee the hospital vidle.

Condusion

The Retition’s proposal br a moatorium on for-
profit corversions of hospitaldyealth plansand insur
ance companies couldV®both beneéfial and deti-
mental efects.The health ca industy is comple and
consequences of a naborium ae likely to be diferent
in individual oiganizaions and méets.

¢ A moratorium may restict access to gatal and
the dility to join larger health netarks, but it
could also potect local institutions and enguthd
decision makingeasides in the local commity.

e A moratorium could potect daitable assets and
comnunity benefs delvered ty non-pofit
providers, but it would also eliminge those con



versions tharesult in a net benéfio the comm-
nity.

e A moratorium would restict the dility of health
organizdions to mak stetegic maket changes
and limit their dility to implement intemal oigani
zdional change. At the same timghowever, it
would maintain the non-pfit culture tha has
played sut a pominent ple in the st&’s health
institutions.

All consideed a moetorium is a lunt instument
that provides potection lut can stife positive change.
The pioposed ballot initive could &ist with a com
plete estiction on avnership cowersions or with no
restictions a all; but either gpresents anx@éreme case
The st&e could also consider a widaenge of regulatory
measues tha have the potential to ptect local institu
tions and walues vhile allowing for necessarchancge.
Many staes egulae avnership cowersions though
legislation tha protects btaitable assetsprevents pi-
vate inurement,gualntees maintenance of comnity
beneits, and guads ajainst monopolistic peer. The
problems of health ca makets ae dynamic and com
plex, and thg are not eadily amenale to simplistic
solutions.
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Appendix 1

Funding br this fhancial anaysis vas povided ly
the Massalusetts Health #licy Forum, through a
grant receved flom the Coalitiondr Affordable Health
Care Choices,an oiganizaion representing major
insurers and lusiness aganizaions in the Commaon
wealth. The selection of an angdt was thiough a
Requestdr Proposals pocess administed soley by
the Massalusetts Health &licy Forum. Lilewise the
scope of wrk and anaytical approach was deined
solely by the Forum and DrThorpe The Coalition br
Affordable Health Cae Choices)ercised no inience
or contol over ary aspect of therfancial anaysis.

Potential Impacts of Certain Provisions of
Massadwusetts Initiative Retition 99-4
Kenneth EThorpe PhD, Emory University!

Summary

Stating in January 2001, successful pasga of
Initiative Retition 99-4 vould result in sgeral impotant
changes in the Massdwisetts health carsystemThe
financial impacts of thesénanges ae difficult to pre-
dict. The financial implicdions conceming other
aspects of thedition, such as the psposed paents’
bill of rights, may be estimged, but with substantial
uncetainty.

Provisions of the ppposed paents’bill of rights
include the dllowing:

e Patients hae the ight to choose their health car
providers, subject to the gproval of a freely cho-
sen pimary care plysician.A primary cae physi-
cian mg include an obsteiian/gynecolaist.
Insured paients mg be equird to pg a reason
able adlitional fee if they choose health campio-
fessionals thzare not within their carer’s net
work.

e Patients hae the ight to transitional insueince
coverage when thg are undegoing a couse of
treadment flom a health ca&rpiovider whose con
tract with a caiier is being teminated

e Patients hae the ight to medicaly necessar
referrals to specialists

»  Patients hae the ight to receve emegeng sew-
ices,subject to authaation procedues,and be
reimbursed vhen thg pay cash ér emegencgy
sewices fom poviders not afiliated with their
carier.

The languge contained within thed®ition allovs
for us to gneate some (bt not all) estimees of the
potential impact on the HMO indugtrThe Retition
does not povide suficient detail br a compehensie
estimde, nor does it alle for an estimie of the impact
on other brms of manged cae, notebly point-of-sev-
ice (POS) plans or pfered-piovider olganizaions
(PPOs).

All told, we estim&e tha the Retition, as witten,
could incease HMO pgmiums ly 4 pecent to nedy
10 pecent.Additional detail could @sult in laver or
higher estimtes.

Overview

The successful pasgaof Initiaive Retition 99-4
would result in seeral impotant dhanges in the Massa
chusetts health carsystem thiawould ¢ into efect on
Jarualy 1,2001.The fnancial impacts of theséanges
are difficult to predict. The financial implicdions con
ceming other aspects of theeftion, suc as the pr-
posed paents’bill of rights,may be estimeed but with
substantial uncéainty.

Provisions of the ppposed paents’bill of rights
include the éllowing:

»  Patients hae the ight to dhoose their health car
providers, subject to the @proval of a freely cho-
sen pimatry care plysician.A primary cae plysi-
cian mg include an obsteitian/gynecolaist.
Insured paients mg be lequired to pg a reason
able adlitional fee if they choose health carpio-
fessionals thaare not within their carer’s net
work.

»  Patients hae the ight to transitional insueince
coverage when thg are undegoing a couse of
treadment flom a health c&rpiovider whose con
tract with a catier is being teminated

*  Patients hae the ight to medicaly necessar
referrals to specialists.

1 Estimaes and opinionskpressed in this geer ae soley those of the author and do neflect those of EmgrUniversity.
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»  Patients hae the ight to receve emegencg sew-
ices,subject to authaation procedues,and be
reimbursed vhen thg pay cash ér emegencgy
sewices fiom poviders not afiliated with their
carier.

e Atleast 90 parent of a carer's Massalkusetts
reverue nust be spent on health ear

This financial anajsis will provide an estimie of
the financial implicdions tha these povisions would
have on the pemiums curently chamged by health
maintenance ganizdions (HMOs) and point-of-sef
ice (POS) plans and gierred-piovider oiganizdions
(PPOs).As thee is gea uncetainty undelying the
actual impact of these @uisions,a range of estimges is
provided | present a laver range and a higherange
estimde.

Basis of Estimée

Broadly speaking manaed cae plans (HMOs,
PPOsand POS) incur ler costs and pmiums than
fee-or-sewice plans? | examine thee types of man
aged cae plans:

*  Closed-Rnel HMO— These plans limit panent
for non-emegeng cae sevices to poviders
enmwlled in their netwrk. Reldive to ee-br-sev-
ice plansHMOs geneanlly have fewer hospital
days per 1000 and paproviders lower fees.

e PPOs— These plans alle membes to eceve
sewices out of netark, but & a higher costala
tive to in-netvark sewices.

* POS Plans— These plans arsimilar to PPOgut
in-network sewices dosely resemie a dosed-
panel HMQ Out-of-netvork sewices ae alloved
but & a higher cost to the member

There is substantialeseach literature examining
the cost sa@ngs traced to arious manged cae plans.
Relaive to fe-or-sewvice plansmanaed cae plans
may geneste saings though a wariety of actvities
including:

» utilization review and mangement actiities

e provider discounting andsk-shaing arange-
ments

* network selection and mgotiations

Most of the liteature has écused on mmiums baiged
to a similar goup of enollees.These pemiums intude
both benat payments to poviders and administtive
costs. In some casdhge leseath has #empted to iden
tify the potion of the saings traced to eductions in uti
lization and eductions due to pre discounts. &w, if
ary, studies hae examined theifhancial impotance of
the“tools” commony used ly manaed cae plans to
achieve these sangs.As sud, it is difficult to ascibe
estimded saings to a pdicular gproadc or pocedue
used ly a manged cae plan to contl overall expendk
tures. | stat;, therefore, with an @gregate estimée of the
range of cost diferences amss manged cae and ée-
for-sewice plans (@ble 1). The mange of pemium dif
ferences ar deived from the soures outlined in the
references. Mogover, they also indude daa from the
Fedeal Emplo/ees Health Ben#fPlan (FEHB).The
FEHB estimées ae based onge-adjusted mrmium
differences beteen POS plans and HMOsered in
Massabusetts.

For the PPO/POS plan desighe laver estimée
is based on utilizion mangement actiities (pgyment
incentves, network selection) gnegting savzings of
between 2 to 3 peent and a mvider discount gnest-
ing a 5 pecent saings relaive to ee-br-sewvice plans.

Table 1. Rang of Saiings in PremiumsTraced toVarious Forms of Managed Care.

Plan Design Range of Savings Relative to Fee-for-Service*
Lower Estimate 8%
PPO/POS Higher Estimate 10%
Lower Estimate 13%
HMO Higher Estimate 25%

* Fee-for-service plan is assumed to have utilization review activities.
Range based on empirical analyses from the sources listed in the References.

2 A detailed set of empial studies ealuding the s&ings taced to arious forms of manged cae is povided in the eferences.
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HMOs ae widely credited br genesting substan
tial reductions in hospital admissions angsleSeeral
studies hae ecamined utilizdion and &penditues
among manged indemnity plans (i.efee-br-sewice
plans with utilizaion review), POS PPOsand HMOs.
Perhgs the most widgl cited set of studies arthose
completed g the Congessional Budgt Office (see
References 1 ttough 5).The CBO studiesdund tha
HMOs reduced utilizion by 18 pecent elaive to
manayed indemnity plansAny discounteddes elative
to fee-for-sewice plans wuld result in @en lager sa-
ings.The CBO-based studiesgwide the basisdr the
upper estimge of saings for HMOs inTable 1. (This
estimde indudes an estintad 7 pecent discountgla
tive to“managged” indemnity poducts3)

While mary studies hee examined diferences in
premiums among magad cae and &e-br-sewice
plans,mary of these studies aroutdéed Several use
data from the edy 1990s,a time when manged cae
enmliment stated to gow rapidly. Arguably, the first
enmpllees into manged cae plans athis time were
younger and healthieWhile some studies (ndiby the
CBO studies) tiempted to accounbf selection a@ss
plans,fully accounting ér sud differences stiastically
is difficult. Moreover, it is not dear tha the etent of the
difference in pemiums bdund in these ebyr studies per
sists todg.

To get moe recent déa, | examined monthf pre-
miums (in the Natheast) among arkers enplled in
cornventional £e-br-sewice plansPOS plansPPOs,
and HMOs? After adjusting br age differences aass
health plansthe moe recent déa sugest tha HMO
premiums ae gproximately 13 to 20 perent laver
than thosedr POS/PPOs. | use this as wéw estimée
of the pemium diferences beteen HMOs and other
forms of manged cae.

In addition to the diect efect tha the paients’bill
of rights languge ma/ have on insuance pemiums,
some analsts hae sugiested an indéct efect as well.>
For example several studies hae documented a
spillover efect betveen higher HMO penetdtion in a
market and lover fee-br-sewvice costs. Rrsumaly, the
relaive rise in HMO and marged cae penetation

result in a diferent pactice style among plicians —
one thaspills over into their €e-br-sewice pdients.

Though mag have measued these indact efects
of HMO penetation on fe-br-sevice coststhe mange
of estimaes \aries widel. Perhgs the most psuasve
work has been completed the CBQ The CBO dund
a spillover efect,though its mgnitude vas \ery small
(i.e.,,a 50% incease in HMO emilment was associad
with a 0.5 pecent eduction in ée-or-sewice costsp
Though sub intelactions betwen the marged cae
and ke-br-sevice maketplace my exist, their impor
tance is lilely very small.As a esult,the mnge of esti
mates concaring the péents’bill of rights consides
only the potential dict efects of the Btition on pemk
ums.

Employer Responses to Ramium Increases

According to economic thegr increases in the
cost of finge benets sut as health insance ae
bome ty workers and not emplgers. Empiical work
examining dianges in wages assoctad with dianges in
fringe beneits are laigely consistent with this thegpr
Employers could espond to higher health ingunce
premiums in seeral ways — the/ could dop insuance
for all emplyees,increase emplgee cost shamg
requirrmentsyeduce their sharof pemium contibu-
tions, or reduce the scope of sgéces aailable in the
insurance pakage. Plevious estimées,in paticular
those adanced ly the CBO on arious fedeal pdients’
bill of rights legislation have assumed thamplo/ers
would ofiset @proximately 60 pecent of the higher
costs of insuance though these gproades. The
remaining aditional costs of ins@nce (i.e higher pe-
miums) would be &sorbed kg workers thiough slaver
increases in cashages wer time However, there is
substantial uncéainty over emplyer responses to
higher pemiums.Thus,the estimges pesented belo
will provide a enge: at the higher end empyers would
pass 100 peent of the higher costs taovkers thiough
higher pemiums and lver wages,and a the other end
we assume tha&0 pecent is passed on toorkers.

3The*“price” savings ae difficult to quantify since sthfnodel HMOs gneally rely on salaied ptysicians.

4These dta ae aailable from the Kaiser &mily Foundaion, Employer Health Benefs, 1999.Washington DC1999

5 See for ekample CBO 1997 and Gaskin & Hadle1997.
6 CBO, 1997.
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Specifc Provisions

The ana}sis pesented bele examines seen pio-
visions induded in the Btition. Table 2 outlines these
provisions and indicies the nmber of stees tha have
adopted similar mvisions?

Patients’ Right to Choosél heir Health Care
Providers

This povision would allov consumes to select
ary physician (subject to their pnary catwe plysicians
approval) when eceving health cae. If the plysician
were outside the health plannhetwork, the paient
would pgy a “reasonhle” additional fee to see the
provider.

As wriitten, this piovision would eliminde the cur
rent stucture of dosed-panel HMOs. Saglans gner
ally limit payments to poviders induded within their
network (other thandr emegencgy car). This piovision
could open up these neatvks, making them opete
more like PPOs or POS plariBhe inancial impact of
these povisions would dgend in pat, on the ge tha
would be tamged to consumearging out of netwrk
for a plysician. If the ée is lav, there is little incentie
for pdients to sty in the netwark and corespondingy,
few incentives r plans to constict networks. At the
extreme this piovision could esult in pemiums among
closed-panel HMOs tharesemle those bamed by
POS/PPO plans. keever, more speciic information
concening the bamges to consumsneceving cae out
side the netwrk is needed befe a moe defnitive

financial estimte could be madé\ key issue concer
ing changes in cost will be thex¢ent to which network-
based p¥sicians etain incentres to monitor utilizéon
or ae & financial sk for sewices povided

There ae other similar pwvisions in the poposal
that would work in tandem with theight to dhoose
providers. These intude:

»  Patients’right to medicaly necessarreferrals to
specialists

*  Prohibition on plysician fhancial incenties

e Health cae pofessionalstight to male medical
decisions in consult@n with their péients

While the ldter two provisions listed bove com
plement the fit, they likely would hare a moe modest
financial impact on HMO pmiums.

These thee povisions t@ether with the pigent’s
right to dhoose poviders ma also impact POS/PPO
premiums as wll. The ultimde impact on these looser
manaed cae netvworks would dgoend in pat, on adli-
tional informaion concening the &ility of patients to
go out of netwrk, as vell as thé'reasonble” fees thg
would pg. To the etent sut fees difer from curent
practice in the indusyy POS/PPO mmiums vould
increase However, as curently written, the Retition
does not mvide suficient detail to estinta the impact
of this povision on POS/PPO pmiums.

Table 2. Ratients’ Bill of Rights Provisions in SECTION 3 of the Retition.

Provision Number of States with Similar Provision

Emergency Room Services (Section 11) 37
Transitional Coverage When Physician Leaves Plan 2
(Section 6)
Medically Necessary Referrals to Specialists

. 20
(Section 7)
Prohibition on Physician Financial Incentives

. 23
(Section 8)
90% of Premiums Reserved for Benefit Payments _
(Section 13)
Appeal Denials of Care (Section 12) 28
Choose health care providers (Section 4) -

Source: Author’s tabulation and Families USA

7These povisions @ply to those emplyers tha are not ceered under the Empy@e Retiement Income Sedity Act (ERISA)
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Premiums br Non—-ERISA-caered Emplgees in HMOs

The estimée of the ange of the potential impact
on pemiums br non—ERISA-ceered emplgees cur
rently enolled in dosed panel HMOs ilades the 6l-
lowing provisions:

»  Patients’right to dhoose of their health car
providers

e Patients’right to medicaly necessarreferrals to
specialists

»  Prohibition on plysician fhancial incenties

*  Health cae pofessionalstight to malke medical
decisions in consultn with their péients

The lover estimége of the effect on the HMO =
mium is a 2% inazase First, the lover saings dtrib-
uted to HMOs eldive to manged indemnity (13%) and
PPO/POS plans (8%) is a 5%fdience The estimée
then assumes thamplo/ers will offset 60 pecent of
these higher costs thugh dangs in emplgee pe-
mium contibutions and banges in the benéfpadkage
(i.e., copgyments and sgice limits). The emaining 40
percent of the higher costsowld result in higher grmi-
ums (40% times 5%jesulting in a 2 peent incease in
premiums.

The higher estinta is a 7% inagase in the HMO
premium.This assumes the wenetwork-based plans
would retain some (@out half) of theihancial and uti
lization contols over and Aove wha curent POS/PPO
plans hae. Thus,the higherigure is based on half the
cumrent diference in HMO and PPO/POSgpniums.

Transitional CoserageWhen Physician Leaves a Plan

Previous eseath conducted fpthe CBO indictes
that health plans gneally lose or g@in gproximately
10 pecent of contacting plysicians a gar The major
costs associad with this povision ae the systems and
development costs to administer thartsition betwen
plans (i.e, health plans hae to contact with the plsi-
cian tha moved outside the netwk, and consumer
would receve notification as well). Some HMOs
already make provisions r chronically or serously ill
paients to contine to eceve cae for up to 90 dgs. In
other casesjyomen ae often alleved to emain with
their OB/GYN thoughout their pegnang. As these &
relatively rare events,the pemium impact is likly
small,perhas less than 0.2 pegnt br an HMQ

Appeals Pocess

The impact of an@peals pocedue on health insur
ance pemiums dpends on seral, unspecifed design
fedures (i.e, intemal, extemal, ability to sue the plan,
etc). Mary HMOs alead/ hare some ppeals pocedue.
For instancewithin the Federal Emplg/ees Health Benéfi
plan (FEHB) patients mg gppeal a deniedam or sev-
ice to the plan andiltimately, to the Ofice of Rersonnel
Management (OPM). Dpending on the OPM decision,
fedeal emplyees myg sue the OPM ingderl cout.

A simple ppeals pocess wuld be one in Wwich a
plan esthlishes a gevance pocess.allows intenal
appealsand if not sdisfied with the decisiorallows
appeals to anx@emal boad (which may or may not
have binding authadty). The impact on grmiums in
this case iselaively small,perhas less than 0.5 per
cent of pemium. Moe etensive gpeals pocesses,
which indude boader ights to £derl and/or stte
courts, would increase the mmber of @peals and the
cost of insuance The ndure of ary cost incease
depends datically on the stucture of this pocess.

Access to Emeencgy Sewices

Though this section needsditional darification
as well, similar fedeal and stte proposals hee esti
mated tha approximately half of all emegeng/ room
visits thd are not curently paid would be paid under a
“prudent lgyperson” definition. If true, this would creae
incentives Dr hospitals to in@ase haiges in their out
patient dgatments,emegeng/ rooms,and dinics.
Overall, othes have estiméed the costs of this compo
nent & 0.2 to 0.4 perent of pemiums3

Limiting Non-Health Costs to 10 &cent of Reenues

The Retition would limit all non-health xpendi
tures to 10 perent of evenues.Today, administetive
costs in a‘typical” manayed cae plan ae gproxi-
mately 15 to 16 perent of pemium everues. Sub
costs hae gproximately the ollowing distibution by
function (sedable 3).

At issue heeg ae the functions &&cted ly the 10%
limit. Some of these functions could ketluced b the
eafier provision of the Rtition — notdly network
development. In the shorun, however, most anafsts
believe thd, on balancemost of the adminisétive
investments und&ken by manaed cae plans though
higher administtion result in laver overall premiums.

8 Congessional Budet Ofice, cost estimte of S 6, February 24,2000,and evision in letter to Sertar Nickles on Ebruary 14,2000.
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Table 3. Estimaed Administr ative Costs ly Function in a Managed Care Plan.

Function Percent of Premium Revenue
A dministration 5

Network Development 2

Claims 1to2

Systems 3

Network Services 0.2

Medical Management 3

Marketing 0.5t01

Total 14.7 to 16.2

That is,a 1 pecent incease in medical magament,

utilization man@ement,or medical mangement costs
geneates moe than a 1 peent eduction in taims

payments.Thus,in the near tan, this limitation could

result in higher werall premiums — perhas by 1 to 2

percent — d@ending on ha the costs & reduced

In the longr tem, however, the moe tovard elee
tronic billing and Intemet-based &msactions couldegr
erate saings suficient to meet thisequirement. Br
instanceadministative, network developmentgclaims,
and mangement costs could beduced with electmic
billing by &t least 5 pezent.

Condusions

The impact of the mwisions outlined in Initiive
Petition 99-4 on health insance pemiums cannot ful
be estiméed Mary of the ley provisions ae too \ague
to geneate mok specift estimaes. Of paticular note is
the languge tha would impact tosed-panel HMOs and
their ability to develop netvorks. If, in essencehe po-
posal would allov consumes to cioose an physician
and g outside their netark (with a small aditional
payment),the costs of the pposal could betahe high
end of the estintas pesented her Though impotant,
other components of theqposal ae likely to have rela-

tively small impacts on gmiums.The ony exception
in the near tam is the fnancial impact of theestiction
on administative costs. If phased ihpwever, even this
limitation may have only a modestjf any, financial
impact on instance pemiums.

Table 4 pesents a summgarof the estimsted
impact of the Btition on HMO pemiums.As noted
above, several of the povisions do not contain siifient
detail to deelop an estima. Fuither details on the pr
posal couldesult in higher or hver estiméed impacts
on HMO pemiums. Moeover, the languge concening
access to out-of-netwk physicians (in paticular the
“reasonble” fee languge) could alsoesult in higher
POS/PPO mmiumsAs written, however, the languge
does not povide suficient detail to deelop an estinta
of the impact on POS/PPOgpniums.

The estimged HMO pemium inceases assoded
with the Retition would range from goproximately 4 per
cent to nedy 10 pecent.The ultimae impact of the €ti-
tion on the HMO indusyrin the Commonwalth will
depend on futher darity regarding the ley aspects of the
financial‘penalties”associted with out-of-netwrk plan
selection ér consumes. These out-of-netark rules will
have a substantial impact on thegoéated pice dis
counts and utilizédon mangement pograms of manged
car plans in the futey and with itinsutance pemiums.

Table 4. Rotential Impact of the Petition on HMO Premiums.

Provision Higher Estimate Lower Estimate
Choose health care providers
Medically necessary referrals to specialists N o
Prohibition on physician financial incentives 7% 2%
Right to make medical decisions in consultation with patient
Transitional coverage when physician leaves plan 0.2% 0.1%
Appeals process - 0.5%
Emergency room provisions 0.4% 0.2%
Limit administrative expenses to 10% (short-run impacts) 2% 1%
Total 9.6% 3.7%
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Appendix 2

AN ACT TO PROTECT THE RIGHTS OF PATIENTS
AND TO PROMOTE ACCESSTO QUALITY HEAL TH CARE
FORALL RESIDENTS OF THE COMMONWEAL TH

Be it enacted p the Reople and by their authoiity, as ollows:

SECTION 1.

Wherras Massabusetts esidents a entitled to and desira system of health @thd has the needs of fents
as its cental puipose and pority;

Wherasthe quality and ailability of health cae sevices and &aments is theaened ly unreasonhble restic-
tions on p#ent dhoice and intedrence with medical decision making;

Whereas the afordability of heah cake to esidents is jeopdized by contirued inceases in health insamce
costs and yreductions in health plan eerage, and may Massabusetts @sidents & uninsued or undeansured;

Therefore, it is the pupose of this act to ensuthd there will be access to health edbr all Massabusetts esk
dents,ncluding stong paient piotections and a bill of p&nt's ights.

SECTION 2. Chapter 111 of the GenaLaws is heeby amended pinseting after section 1 theflowing nev
sections:

Section 1CThere shall be estdished a paent-centeed system of health aatha will ensue compehensie,
high quality cae and health aerage for all residents of the commorealth,to be in efect no laer than aly first,
2002.To estdlish sud systemthere is heeby creaed a health carcouncil thashall consist of senteen memberto
be gpointed ly the commissioner and shall gemwithout compengimn. The membes shall intude moal, academic
and comranity leades, health cag ad/ocaes,consumes, providers and thid-paty payors and shall incde 4 least
one member fim eab of the bllowing omanizaions selected &fm nominaions by sud omganizaions:Ad Hoc
Committee to Dednd Health Cas; AmericanAssocidion of Retied Rersons American Fedestion of Labor-Con
gress of Industal Organizdions,Blue Cioss and Blue Shield of Mas$arsettsHealth Cae for All, Massabusetts
Associdion of Health Maintenance @anizaions,Massabtusetts Business Rountte, MassCARE Massabusetts
HospitalAssocidion, Massabusetts Legue of Commnity Health Centey, Massabusetts Medical Societivlassa
chusetts NusesAssocidion, Massabtusetts Pulic Interest Reseah Group,and Massdtusetts Seniokction. The
council shall allav for pulic patticipation, including kut not limited to the holding oftdeast bur public heaings in
different iegions of the commonealth.The council shall studvarious health ca proposalsand malk recommenda
tions to the commissioner and thgidature on a plandr the esthlishment of health carpoliciesJaws, and other
medanisms to ensarthd the bllowing requirrments a met:

(a) access shall bequided to health carsevices br all Massabusetts esidents and baers eliminded to sub
services,medicdions,and supplies necesgdor the pevention,diagnosis treagment,rehailitation, and pallidion of
physical and mental illness;

(b) pdients shall be guanteed theight to freely choose their health caupoviders,to have a second medical
opinion and to ppeal denials of car and the linical freedom of pissicians,nurses and other healthgfessionals to
act soley in the best intessts of their piéents shall be assed;

(c) afordeble health cag corerage shall be ensad to all Massdwisetts esidentswith health cag expenditues
that rise no &ster than those of thetitan as a wole;
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(d) the high quality of health cain Massalusetts shall be pseved and ppmoted; and the &ll-being of med
ical reseath, training, and inn@ation shall be prtected anddsteed;

(e) no less than ninety memt of all pgments maded health cag coverage shall be usedf paient cae, pulic
health,or the futherance of medical skill and kmdedge, and no moe than ten peent of sub payments shall be
used br administative costs or another pupose; and the p&rwork and administtive tasks of p@ents,hospitals
and health carpiofessionals shall be simpéfil; and

(f) no financial incenties shall be peritted tha limit patient access to health easevices and meditans tha
are gopropriate or necessgrand incentres,direct or indiect,tha promote the povision of ingpropriate and poten
tially hamful care to paients shall be minimizd

The council shallaview proposed and enacted healthechislation in the Commonwalth and mak recom
mendaions to the commissioner as th@ther sul legislation meets theaguirements of this section.

Section 1D Notwithstanding ayngeneal or special e to the contary, until sud time as the health @acouncil
estdlished pusuant to section one C dat@nes thathe equirements set out in said section one €ehlaeen met,
there shall be a matorium on the cowersion of non-pofit hospitals non-piofit health maintenance ganizdions,
and non-pofit health insusince fims to entities wned and opeted for profit.

Notwithstanding ay geneal or special lev to the contary, until sud time as detenination is madethe com
missioner and the commissioner of ireuce as gpropriate, shall not gant,renav, corvert or otherwise pavide a
license to ay sud entity tha attempts to undgo sud a conersion.

SECTION 3. The Genetl Lavs ae heeby amended pinseting after digpter 176N thedllowing chapter:
Chater 1760#Patients’ Bill of Rights

Section 1The pupose of this kgpter is to potect theights of health car pdients and to semgthen thealation-
ship betveen péents and their pysicians,nurses,and other health campiofessionalsTo adieve these gals,this
chapter, which goplies to all health insance caniers, including health insuance planshlue cioss and lue shield
plans,health maintenanceganizdions,and pefered povider plansgstadlishes,as moe speciftally detailed in the
following sectionsthe light of paients to ©ioose their health capofessionalshealth cae facilities,and other health
care poviders; the ight of health car piofessionals to makall medical decisions in consultn with the péents;
the iight to continuity of cae duing the couse of teament; the ight to a eferral to a specialist if sirca eferal is a
medical necessity; a limiian on and theequirement of open disasure of financial incenties in contacts between
cariers and health carpofessionals; mtection of theight of health cag professionals to discussquisions of
health benefiplans with insued paients; pohibition of teminaion of health cag piofessionals ¥ cariers without
cause; theight to receve emegeng sewices; theight to dear utilizaion review programs thainclude the ight to a
second opinion and theht to gpeal a aderse deteminaion to the commissioner of plib health,and a equire-
ment tha at least ninety peent of the pgmiums of caiiers be spent on piant cae.

Section 2. Notwithstanding gprovisions to the conéry of sections 108 tol1inclusive, of chapter 175 of the
Geneanl Laws, of chapter 176A of the Genaf Laws, of chapter 176B of the Genal Laws, of chgpter 176G of the
Geneal Laws, and of hgpter 1761 of the Genal Laws, or of ary other special orgnesl law, the povisions of this
chagpter shall aply to all insuers licensed or otherwise autlimed to tansact accident or health inaoce under said
chapterl75; a non-mfit hospital sevice coporation organized under saidh@pter one 176A; a non-pfit medical
sewice coporation omganized under saidiepter 176B; all health maintenanceganizdions oganized under said
chepter 176G; and all ganizdions enteing into a pefered povider arangement under saichepter 1761; lit not
including an emplger puchasing ceerage or acting on behalf of its empiees or the empjees of one or mersub
sidiaiies or afiliated coporations of the emplger.

The povisions of this bapter shall be administed Ly the dvision of insuance
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Section 3As used in thisleapter, the following words shall hee the bllowing meanings unless the coxiteleary
requires otherwise:

“Benefits”, health cae sevices to wiich an insued pdient is entitled under the tas of the health ben&iplan.

“Carrier”, an insuer licensed or otherwise autimad to tansact accident or health inaoce underftepter 175;
a non-pofit hospital sevice coporation omganized under hapter 176A; a non-mfit medical sevice coporation
organized under bapter 176B; a health maintenanceamizdion organized under bepter 176G; and an ganizdion
enteing into a peferred povider arangement underltgpter 1761; lut not induding an emplger purchasing ceer-
age or acting on behalf of its emptees or the empj@es of one or mersubsidiaes or afiliated coporations of the
employer.

“Commissioner”the commissioner of thewdsion of insuance

“Emergeng sewices” and“emeigeng car”, sewvices povided in or ly a hospital emgengy facility or a free
standing em@eng cake facility after the deelopment of a medical conditiowhether plisical or mentalmanifest
ing itself by symptoms of siicient severity that the dsence of ppmpt medical #iention could easonhly be
expected i a pudent lgperson who possesses avnasage knavledge of health and medicin® result in placing the
member's or another gan's health in sEus jeopady, seious impaiment to bog function,or sefous dssfunction
of ary body organ or pat.

“Facility”, an institution poviding health cag sevices or a health carsettingincluding, but not limited tohos
pitals and other licensed injEnt centes, amhulatory sugical or teament centes, skilled rursing centes, residential
treadment centes, diagnostic laboratory and ima@ing centes,and ehailitation and other th@peutic health settings.

“Health benet plan”, a poligy, contract, cettificate or @greement ented into,offered or issuedya carier to
provide, deliver, arrange for, pay for, or reimhurse ary of the costs of health @sevices.

“Health cae pofessional”a plysician or other health caipractitioner licensedaccedited or pofessionaly
cettified to perbrm specifed health seices consistent with Va

“Health cae provider” or “provider”, a health car piofessional or afcility.

“Health cae sevices”, sewices Dr the dignosis prevention,treament,cure or elief of a health conditionill -
nessjnjury or disease

“Insured Ratient”, an enolleg, covered peson,insured membey policyholder or subsdoer of a carier, includ-
ing an indvidual whose eligpility as an insued of a cater is in dispute or undeeview, or ary other indvidual
whose cag mg be subject toaview by a utilization review program or entity as desbed under other pwisions of
this chegpter.

“Massatusetts car shae”, the pecentaye obtained  dividing Massahusetts-assodied health car expendi
tures of a caier by its Massahusetts-assodied everue for a calendarear

“Medical necessity’medical cag, which is consistent witheneally acceted pinciples of pofessional med
ical practice

“Network”, a gouping of health carpioviders who contact with a catier to piovide sevices to insued paients
covered ly ary or all of the cater's planspolicies,contiacts or other aangements.

“Person”,an indvidual, a coporation, a patnership,an associ@on, a joint ventuse, a joint stok compam, a
trust,an unincoporated oganizaion, ary similar entity or combin#on of the bregoing.

“Second opinion”an oppotunity or requirrment to obtain aliaical evaludion by a piovider other than the one
originally making a ecommendion for a poposed health séce to assess théirtcal necessity andppropriateness
of the initial poposed health seice.
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“Specialist”,a health car poovider tha has adequa expettise though gpropriate training, expelience and cer
tifi cation to povide high quality medical carfor the teament of a specifidisease or condition.

“Utilization review”, a set of brmal tediniques designed to monitor the usgoofevaluae the tinical necessity
appropriatenessefficagy, or eficieng of, health cae sevices,procedues,or settings. Suttediniques mginclude
but ae not limited toamhulatory review, prospectve review, second opiniongettification, concurent review, case
manaementdischage planning oretrospectve review.

“Utilization review organizdion”, an entity thaconducts utilizon review, other than a caier perbrming utr
lization review for its avn health beneffplans.

Section 4. (a)All inswed paients shall hee the ight to dhoose their health capiofessionalshealth cae facili-
ties; and other health @providers; piovided however, that in accodance with the tens of the health benéflan,
such choice mg be subject to thepproval of a pimary health cag piovider tha has noihancial incenties to den
care and thais freely chosen  the insued pdient.

(b) An insued pdient shall hae the rght to select an obstétran or a gnecol@ist as her pmary cae plysician
and whether or not an insed paient has so selected an obstén or a gnecolaist as her pmary caie plysician,
sudh insued padient mg visit an obstetcian or a gnecolaist without the pproval of her pimary care ptysician

(c) Insued pdients mg be required to pg a reasonble adlitional fee if they choose health carpiofessionals
pursuant to this section thare not within their carer’s netvork.

Section 5An attending health carprofessionaljn consultéion with the insued pdient, shall male all deci
sions,consistent with gnerlly acceted pinciples of pofessional medical pctice regarding medical teament,
including provision of dueble medical equipmeninedicdions,and lengths of hospital stato be povided to sub
insured paient under his supeision or contol. Nothing in this section shall be constd as alténg, affecting or
modifying either the digations of aly carier or the tems and conditions of gregreement beteen either theteend
ing health ca piofessional or the insad paient and aw carier.

Section 6. If an insed pdient is undegoing a couse of teament flom a health ca& piovider & the time vihen a
contract betveen a caier and sul health ca piovider is teminated for reasons other thanafud or &ilure to meet
applicable quality standats,the carier shall contine to povide coserage to sub insued pdient of health car sev-
ices flom sud health cae povider for a tansitional papd of 90 dgs following sud temination; provided however,
that if the insued paient has been admitted toacflity, or has entexd the seconditnester of pegnang, or has a ter
minal illness sud transitional peod shall contime until the insued pdient no longr has the medical necessity of
remaining an ingiéent,is no longr pregnant,or no longr needs #ament in conjunction with sincteminal iliness,
respectiely; provided, further, tha nothing in this section shall be conggd to equire the coerage of health car
sewrices which would not hae been ceered if the contact betveen the carer and the health capovider had not
been teminaed; and povided further, tha the health car piovider shall gree to contine to accpt reimbursement &
the rates in efect pior to the starof the tansitional peod and shall adherto the quality standds and other policies
and pocedues of the health bengfilan.

Section 7All insured pdients shall hee the ight to a eferral to a specialistdf the teament of a disease or con
dition tha as a medical necessity needs to bedd by a specialist; pvided, however, tha in accodance with the
tems of the health benéfilan,sud specialist mabe equired to deelop a teament plan subject to th@proval of
a pimary health cag piovider and the utilizéon review procedues of the carer; provided, further, tha sud special
ist shall povide the pimary cae piovider with all necesssimedical inbrmation, including kut not limited to egular
upddes on the specialty aapovided; and povided futher padients with &ronic conditions mgaget a standingefer-
ral tha needs to besnaved eery six months or anurelly as mg be greed to ly the pimary cae piovider.

Section 8. (a) No cordct betveen a cater and a licensed health egprovider or health ca provider goup
shall contain apincentive plan thaincludes a spedid payment made to a health egpiovider as an inducement to
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reduce delay or limit specifc, medicaly necessarsewrices coered by the contact. Health car piofessionals shall
not piofit from povision of caovered sevices thaare not medicall necessarand @propriate. Cariers and health car
providers shall not pofit from denial or withholding of aered sevices thaare medicaly necessgrand gpropriate.

(b) All financial incentie arangements among health egpoviders and caiiers other than basic sales and
fringe benetss shall be fulf disdosed andailable for inspection # the insued paients.

Section 9. No caier shall efuse to congict with or compensea for covered sevices with an otherwise eilge
health cag professional or nonptcipating health cag piofessional because $ubealth cag pofessional has inapd
faith comnunicaed with or agocaed on behalf of one or m®of his curent,former or pospectve insued paients
regarding the povisions,temrms or equirements of the health beitgblans of the carer, or the povider payment
methodolgy of the carier, as thg relae to the needs of the ingak paients of the health camprofessional. Nothing
in this section shall be conséd to pedude a carier from requiing a health car professional to withhold corden
tial specifc compensigon amounts.

Section 10. No caier shall mak a contact with a health carpovider thd includes a povision pemitting ter
mindion of the health carpiovider without causdf a carier teminaes a contict with a health carpiovider, it shall
provide a witten staement to the health aapovider of the eason ér sud temination.

Section 11. (al\ health benefiplan shall ceer emegencg/ sewices povided to insued paients; povided, how-
ever, tha for treament or dignostic vorkup beond stailization for transer, stabilization for distaige or admission,
the carier may require a hospital emgencg/ department to call the pysician on-call desigriad ty the carier for
authoization, and povided further, tha sud authoization shall be deemedanted if the carer has notesponded to
said call within thity minutes. Notwithstanding th@fegoing provisions,in the eent the emeeng physician and
the pimary car ptysician or the pysician designied by the carier do not gree on viha constitutes ppropriate
medical teament,the opinion of the emgeng/ physician shall pevail and sub treament shall be consided emer
geng cae as defied heein; povided however, tha sud treament is consistent withemerlly acceted pimciples
of professional medical pctice Consistent with theofegoing, cariers mg enter into conticts with netwrk hospt
tals or emagencg physician goups or bothdr the povision of emegeng sewices.

(b) Every carrier shall ¢eally stde in its bochures,contracts,policy maruals and all pnted maerials distibuted
to membes tha sudy membes have the option of calling the localgrhospital emgeng/ medical serice system ¥
dialing the emageng telgphone accesumber 9110r its local equialent,wheneer an enollee is confonted with a
life or limb theaening emegeng.. No member shall in gnway be discouaged from using the local grhospital
emepgeng/ medical serice systemthe 911 telphone mmber or the local equialent,or be denied o@rage for med
ical and tanspoteation expenses incued as agsult of sub use in a li¢ or limb theaening emegency.

(c) Every carier shall povide or arange for the pgment of cash benédito an insued pdient when the ptent
obtains emaeng cate from a povider not nomally affiliated with the caier; provided th& amounts bamged Ly the
provider ae reasonhble; and povided futher tha the insued paient paid the pvider himself

Section 12. Utilizéon review conducted ¥ a carier or a utilizaion review organizaion shall meetat a mink
mum, the Pllowing standads:

(a) ary sud entity shall conduct its utilizian review program pusuant to a wtten plan;

(b) ary suth program shall be under the supision of a plysician and shall be stafl by appropriately trained
and qualifed licensed health agorofessionals;

(c) ary sudh entity shall hee a documented pcess toeview and @aluae the efectiveness of its utilizon
review program;

(d) ary sud entity shall adopt utilizeon review criteria and conduct all utilizéon review actities pusuant to
those citeria. Said citeria shall beto the maxinum extent feasibbe, scientiically deiived and eidence-based and
shall be deeloped with the input of pacipating physicians;
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(e) ary suc program shall allav an insued paient, if he disgrees with the coriasions of the utilizaon review,
to have a second medical opinion with aypltian selectedybthe insued paient,and to hae the decision of the pr
gram econsideed in light of sub second medical opinion;

(f) any sud entity shall hee documented pcess to ensartha utilization review criteria are gplied consis
tently;

(9) ary sudt entity shall mad utilization review deteminations on a timsf basis; and

(h) ary sudh program shall allev an insued pdient, if he disarees with theihal condusions of the utilizdon
review, to gopeal theihal condusion to the commissioner of plibhealth; and if said commissionénds tha the
decision vas contary to the easonble medical needs of the fient or was arbitary or caricious, he shall oder the
carrier to povide the medical @ament in dispute to the insed padient.

Section 13. (& he Massagusetts car shae for a carier in the commonwealth shall be no less than 90 qut,
and non-healthxpenditues assoctad with insued pdients esiding in Massduisetts shall notxeeed ten peent of
Massabusetts-assodied reverue for eat calendar gar The commissioner shall @mulgate regulations tha make
fair and equithle deteminations dout wha constitutes health and non-healpenditues.

(b) Ead carier opegting in the commonwalth shall eport anrually to the commissioner its totadverues,
Massabusetts-assodiad everue, total premiums,Massabusetts pgmiums total health gpenditues,Massabu-
setts-assoctad health gpenditues,total non-health)penditues,care shae, and Massdtusetts ca shae. The
commissioner shall issuegulaions specifying the methodsrfcalculding the inbrmation to be eported in accor
dance with this sectiofthe commissioner shall plish anmually the cae shae and the Masshasetts ca shae of
ead carier doing lusiness in the commormalth.All written mderials used ér adrertising and mateting health ben
efit plans to pospectve insued pdients or goups shall inlude a steement of the caier’s cae shae and its Massa
chusetts car shae.

(c) Any carrier tha fails to compy with the povisions of this section shaléfund to its inswud paients the
amount ly which sud carier’'s Massakusetts non-healthxpenditues exceeded ten peent.The efund pgable for
ary calendar gar shall be paid on or lweé Jine thitieth of the ngt calendar gar A carier tha reports a Massdur
setts cae shae belav 90 pecent mg, upon witten notice to the commissiongey the efund aved by reducing the
total pemiums pgable by its insued pdients br the calendaregar in vhich the shatfall is reported by an amount
equal to theafunddle amount .

(d) Ead calendar gar the commissioner shall audit the books agxbrds of a andom sample of no less than
ten pecent of cariers tha have moe than tventy-five thousand psons insued under lanket or goup insuance
policies.The commissioner nyagppoint an indpendent auditor to conduct the ausditbject to the cort and super
vision of the commissiongand shall assess éaicisuer a £e to pa the easonble costs of sutaudit.

SECTION 4. Ther is heeby creaed a special gslative committee to stydand ecommend the egiishment of
a pdient-centeed system ofiealth cae thd ensues compehensie, high quality cae and health aerage for all res
idents,to be in efect no laer than aly first,2002,consisting of fre membes of the house ogpresenttives to be
appointed ly the speadr of the house ofpresentéives,three membex of the serte to be ppointed ly the pesident
of the sente, and the membsrof the health carcouncil estalished in section one C ohepter 111 of the Genaf
Laws. The membes shall eceve no compensian for the perbrmance of their duties on the special commitide
special committee shall hold gdidheaings,study various health car poposalsand mak recommendgons for the
estdlishment of a health carsystem comirming to the equirements of said section one C of sdidater 111 The
membes of the special committee shall Epainted no lger than drualy tenth,2001 and shall i@ their eport,
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together with ecommended ggslation, with the derks of the serta and the house ofgresenttives no lger than
September 302001.

SECTION 5. No provision of this act shall be intereted as jpplying to, affecting amendingor otherwise impair
ing the povisions of ay contiactin effect pior to the efective dde of this act or asplying to,affecting amending
or otherwise impaing an automtic reneval provision, option dause or other povision of sut an &isting contact
that goes into dfect on or after the fdctive dde of this act.

SECTION 6. The povisions of this act @& seerable, and if ary provision of this act isdund to be unconstitu
tional, contrary to law, or otherwisenvalid by a cout of competent jusdiction,then the other wisions of this act
shall contile to be in é&ct.

SECTION 7. Unless povided otherwise hein,the povisions of this act shall takefect as of druaw first, 2001.

The Committee to Deénd and Improve Health Care
649 MassabusettsAvenue, Suite 8

Cambridge, MA 02139

(617) 354-1985

(617) 354-1961dx

www.voteforhealth.org
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Appendix 3A

QUESTIONS FOR INITIATIVE PETITION SPONSORS

Preliminary

1.Who were the pincipal diafters of the languge in the Initigive Retition?

2.What was the pocess usedylthe sponsarin deciding aat to indude in the Btition?

3.If the Geneal Cout fails to enact all mvisions of the Btition into lav by May, are the sponsearinteested in ngo-

tiating with the Leislature on a commmise measer pior to the fhal July deadline ér ballot qualifcaion?

|. QUESTIONS REGARDING A MORATORIUM ON FOR-PROFIT HOSPITAL,
HEALTH PLAN AND INSURANCE COMPANY OWNERSHIP CONVERSIONS.

Because issuesgarding ovnership cowersion of health ins@nce plans and insamce companies @adifferent
than those issuesgarding cowversions of hospitalsye hare formulated two sets of questions thare similar but tha
might yield substantiafl different ansvers.

A. Health Plans and Insuance Companies:

1.What are the aslantayes of fieezing the cuent avnership mix of health plans and insurce companies®hy
would the stte be better ¢ff this action vere talen?

2.What are your pimary concens dout the potential caersion of not-br-profit health plans and insamce compa
nies to br-profit entities?

3.Do you hare speciit concens with the ér-profit health plans and insance companies thare opesting in the
stae d the pesent time?

4.What speciftc evidence can gu cite thafor-profit plans or instance companiesould be either deitmental or less
benefcial than not-6r-profit plans or instance companies?

5.Are thee ary exceptions or conditions fhere you believe thd an avnership cowersion to a or-profit health plan or
insurance compancould be benefial to the stee?

6. If confronted with a boice betwveen a ta&-over by a for-profit plan or insuance companor a not-br-profit entity
that needed fiancial suppdrfrom the stge, wha would you recommend and onlvet factoss would your decision
be based?

B. Hospitals:

1.Wha are the agtantgyes of feezing the cuent avnership mix of hospitalshy would the stte be better ¢ff this
action were talen?

2.What are your pimary concens dout the potential carersion of not-br-profit hospitals todr-profit entities?

3.Wha specift evidence can gu cite thafor-profit hospitals wuld be either deitnental or less benefal than not-
for-profit plans or instance companies?

4. TheAttorney Geneal has actiely reviewed and pdicipated in pevious hospital wnership cowersions in Mass.
Why would the stte be better dfsubstituting this matorium for the pocess utilizd in the past? In awgring,
please note if therwere specift problems with the pocess in the past.
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5.Are thee arty exceptions or conditions twere you believe tha an avnership cowersion to a ér-profit hospital could
be benefiial to the ste?

6. If confronted with a boice betveen a sure of a non-pofit hospital thawas neededyba comnunity and a con

version to br-profit staus,wha would you recommend and onhvet factois would your decision be based?

II. QUESTIONS REGARDING THE PROPOSED FATIENTS’ BILL OF RIGHTS

A. Geneal:
1. ERISA
a. Hav does theddernl ERISA stéute afect the aplicaion of the povisions of SECTION 3 of thact?

b. Wha is your intent egarding hav the povisions would gply to the lage rumber of indviduals coered ty
self-insued emplger plans?

c. If theAct is enactegand SECTION 3 becomedettive Jrualty 1,2001,how mary residents of the Commen
wealth do pu estimée will be kempted fom the péent piotection povisions due to ERISA pieemption of
celtain piovisions of theAct?

2. Do you intend the visions of SECTION 3 to &ct the ights of Medicae and Medicaid gaents?

3.In light of the fhdings of the IOMS stug regarding medical eors in hospitalsunnecessgradmissions and pce
dures,and poor pescibing practicesdoes the Btition ofer ary paient piotections gainst werutilization and
incentives Pr overutilization?

B. Specifc:

1. For Sections 4-13 of SECTION 3 of tAet, please gplain the basisdr the indusion of the povisions and the cur
rent deftiencies in health insance pactice thathese povisions ae intended to attess.

2.Financial Incenties:In Sections 4 and &ou refer to fhancial incenties tha“deny care” or seve as arfinduce-
ment to educedelay or limit specifc, medicaly necessarsewices coered by the contact”

a. Hav would these pvisions be erdrced?

b. How and ty whom would the detenination be madeegarding what deniesyeducesdelays or limits sub
sewices?

c. Wha is the intent withespect to hw broad this defiition would be?
d. Does this pavision intend to pohibit ary or all types of caitation arangements?

e. Might cettain pdient co-pgments easonbly be induded in sub a deteminaion? (i.e, A co-payment br a
presciption drug mg result in decgased access of atigat to a medicayl necessartreament br a paticular
condition.)

3.In Section 4(c)does théreasonhble aditional fee” tha might be paid in thevent tha a pdient seeks out of net
work cale potentialy qualify as a fiancial incentie to educe cae?

4.How would the povisions of Section 5 &ct a) the implementian of diug formularies and b) plan pictice guide
lines? Does the second sentendeaively supesede theifst sentencesince a plan could implementyahing it
wanted though a contict povision between péent or pofessional and insar?

5. Treadment Decisions
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a.Wha is the intent withespect to the intptay between teament decisions made la health ca piovider and
presevation of the ights of the ptent?

b.Are all teament decisions made/a piovider presumed to hae the esult of peseving the ights of the
paient?

¢. Who hasihal sg as to vha is within the dehition of “medically necessaf’ or is a“medical necessityas
refered to thoughout SECTION 37

d. Wha implication does the atitional ciiteria of “and gpropriate,” as eferred to in Section &ave on the
application of the defiition of medicaly necessar?

e. How and ly whom would the deteninaion be made thaomething is medicalinecessarbut NOT appropri-
ate?

6.In Section 8would health car piofessionals Wwo piovide sut covered sevices be paid oglenough to ceer the
wholesale cost of the séce, or not d all? Hav would the“profit” that the section rhibits be goided?

7.1n Section 8(b)wha is the intended limit on dimsures and awhat level of speciftity (e.g., by individual physi-

cian,by practice)Nould the inbrmation on all panel pviders be &ailable to all plan erollees?

8.How would provider risk-beamg omganizaions (PHO'sphysician goups taking inswance isk) be afected ly
these povisions? Curent languge s&s this dapter gplies to all health insance catiers, but does not mention

how providers who ae also taking insance isk should be iwolved

9. Cae Shae Povisions

a.Does thé'care shae” descibed in Section 13 phibit ary cagpital expenditues or infastiucture investments
tha extend bgond the 10% theshold?

b. The detemingtion is delgated to the Commissioner of Insurce but what would you intend to be ifaded in
sud a definition of “non-health &penditues’

¢. Why do you set 10% as the limit on non-healpenditues?
d. Would you intend ér thee to be a mdwanism br a waiver of this amount durg ary peiiod of time?

e. Wha effect might the 90% carshae hare on n&ly licensed plansyhose health and non-healttpenditues
may be less stae duiing stat-up?

f. How is this 90%/10%drmula intended to@ply to provider systems thiassume signifant fnancial isk?

g. Does this pohibit passing onifiancial isk as vell? If not,how would other povisions of theAct apply to
those systems thdo assumeisk?
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lll. QUESTIONS REGARDING THE ESTABLISHMENT OF A PATIENT-CENTERED
SYSTEM OF HEALTH CARE AND THE PROPOSED HEALTH CARE COUNCIL

A. The Health Cae Council and Special Lgislative Committee

1.What was the pocess i which omanizdions listed in Section 1Ceave selected to submit nomiians for mem
bership on the Health CarCouncil?

2. Did all oganizdions listed gree to be inkcided?
3.Was thee ary oppotunity for other oganizdions not listed togquest intsion?

4.Why was the ppointing authaty provided to the commissioner of pidbhealth as opposed to thevgemor or the
secetay of health and human séces?

5.Why were no oficials of the &ecutive biand induded in the madup of the council or the speciagjigative com
mittee?

6.What was your intention in locting the health c& council within the deatment of pulic health vhile other
equialent or higher heel stde agencies (diision of medical assistanadivision of insuance depaitment of mental
health,group insuance commissiordivision of health ca finance and polig) have substantialesponsibilities
over which DPH has no authity or expeltise?

7. How would the Council settle on itecommendaons - ky majoiity or unanimous greement?
B. The Health Cae Council and Special Lgislative Committees Manddes

1.Since 1980there hare been tleast fie special commissionsiimed to stug issueselaed to health carfinance
and accessform. Four of those commissionaifed to eat egreement and did notldi legislation. The one com
mission thamet its manda had the naowest and mostlealy defned mission of thewfe. Wha gives you conft
dence thethis commissionwith a mandge bioader than all @vious five commissionsyill be &ble to meet its mis
sion?Wha hgppens if the Special lgeslative Commission is utiée to reat agreement onecommend@ons?

2.How can an potential council or special committezconcile povisions 1C(a),LC(b),1C(d) and 1C(f) with the
requirement of povision 1C(c)? In other erds,how can“access ... be pvided to health ca&rsevices r all
Massabusetts esidents and baers eliminded”, and“patients ... guaanteed theight to freely choose their health
car poviders”, and“medical eseath, training and innegation ... potected anddsteed”, and“no financial incen
tives ... pemitted tha limit patient access to health essevices and medidens”, while ensuing tha “health cae
expenditues ... rse no aster than those of thetita as a kole”?

3. Staes hae no lgal authoity to regulae or contol Medicae and otherddenl payments or gpenditues of self-
insured emplger based plans. Because these $auces aloneapresent &r moe than half of all health spending
in the commonwalth,how can al stiucture meet theequirements of pvision 1C(c)?

4.1f there is a corlfct between povision 1C(c) and the other @risions of 1Cwhich should tak piiority for the
Council and the Special bislative Committee?

5.Why did the sponsarnot indude aiy direction or ecommendiion regarding a mebanism to fnance ne paient
centeed system of health e

6. To adieve universal coverage, either a single peer/tax fnanced system or an econpmide emplger health insur
ance manda ae considezd essential components. Can the spanislentify ary other fnancing option thiacould
form the basis of a piant centeed system thavould ensue corerage for all Massabusetts esidents?
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Appendix 3B
Bernard Lown, M.D.

March 28,2000

John E. McDonough
The Heller Shool
Brandeis Uniersity
Waltham,MA 02454

Dear Pofessor McDonough:

You pose aange of questions aund the aims and consequences of the fiviéigetition sponsed ky The Coalition
for Health Cae. | know tha representtives of our oganizdion and yu hae alead/ discussed aumber of key con
cems d some length and in p&an,but | feel tha a wiitten response will pove helpful as wll.

Let me bein by setting out ér you the pupose of the measgirand desdbing the spiit that informs it. | undestand
the seiousness of gur inquity, but mary of the points gu raise aound what you regard as possile consequences
seem to ase from a misimpession of the measeis ndure, and thus its tre implicdions.

First and éremostthe ballot measeris pesented not as an end in and of itd®lf rather as a dalyst for dialgg lead
ing to dhange. It grows out of a belief thahe arangements und@inning the vays in which cae and cuerage is po-
vided and fianced in Massaasettsand defining the vays in which health cag oiganizaions of eery kind and tini-
cians and pi@ents inteact with one anotheare no longr ten&le -- consideed either as human or economic
propositions. In other ards,whaever else mg be the casenaintaining the pFsent cowse is no longr a vidle
option,even were it desieble to do so.

This is our viev, to be sue, but it is also an opinion thés head with increasing fequeng all over our stée, and fom
some syprising quaters. Although we work day in and dg out as @inicians,and so &el qualifed to male sut a
judgmentwe do not hee all the answers. Not we beliee, does aw single indvidual, other goup or &pett.

We ae confdent thad solutions do xist, but we ae equaly cettain tha sud ansvers will be identifed and imple

mented onl as a esult of a demoetic process thiabrings taether and dawvs upon the engres and dbrts of our

entire stde, including the Lgislature and Ercutive, the mary entities and @anizdions with diect inteests in health
car, and — citically — the geneal public as well. Thus,the measug aims to:

*  Foster aobust ddae aound the fundamentals of healtheand vha our stde expects; a deate tha engges
the dtention and undstanding not ol of “expertts” but of the boadest possib pubic.

«  Win endosement of a set of simplstraightforward and common-sensalues and pinciples tha guide polig-
malers and engnder the geaest possite pubic confidence
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»  Crede a brum for discussion of ideas anelsolution of diferences asund hav best to alieve these objeates.
*  Ensue action on \waever plans mg ultimately be decided upon.

It is true, of couise that mary who suppoarthis measuwe have stong and inbrmed vievs, as indviduals,about the
patticular changes thamight best sete our stte. We realize tha you do alsoas do so manothes.We ae corwvinced
however, tha the place to bgn this task is not with unitaral dedarations or demandsdm ousselves or ag other
“expett,” but with an open and widengng discussion of Wwat qualities the people of Masdascsetts rpect and
demand of health catin our stee.

For these easonsthe ballot measerdoes not mant&or atempt to pe-orain paticular outcomesdr the déate we
seek to hing aéout,and it does not dicta to the people of Masdagsetts hw their health car arangements mst be
structured It is also the case theome elements of the measaitlonv for some beadth of possibility in their intpre-
tation and implementan (although not necesdlgrthe ones gu allude to in gur questions)These vere delibeate
and conscious decisions on ourtpartended to adress major aras of dificulty within present health cararange-
mentsand yet allov ample bom for people and ganizaions acting in god faith to come tgether br discussion and
resolution.

In adopting this pproad, we recagnize tha some will £ar extreme constictions of one pvision or anotheror
wrongly assume angenda thais not actuajl present in the measairMary of your questions seem togire into just
these agasWe will address pur concens in detailput the most wthful and telling anser we can @ve you, or ary-
one else \wo tales an integst in this measaris a moe generl one:The naure of hange in health carin Massalau-
setts will not be detemined ty us as dafters, nor by our coalition but rather by the people of our sta and their
elected epresentéives,and ly a bo¢/ (the Health Car Council) thaembaces all vio have a stak in the outcome
whether as mviders or insuers, employers or oganized labor, clinicians or péients,elected dicials or pivate citi-
zens.

By express desigrthe measuwg and the prcess it sets in motion can and wasult in nothing thiedoes not command
majolity suppot among both those coneed most diectly with health cae in our stée and among Masdaasetts
citizens themseks.This measwe places the decision-makingvger in their handsjot ous.

Tuming to the parcular issues gu raise:

e With respect to the prciples andequirements guiding the avk of the Health Car Councilyou trea with skep-
ticism the possibility thiaall can be di#sfied, and cast the cost containment element ini@aar as inhezntly
opposed to the otheWe disaree These povisions ae not a bueprint for some Nivana unobtairae in our
imperfect world, nor expressions of nae idealismput exist rather as con@te objecties to be conatied ly rea
sondle people acting in@pd faith. As dinicians,we recaynize tha by its very nature health car will always
pose signitant polig/ and ethical kallenges to societybut we ae corvinced these hudites will gopear insur
mountdole only within the contet of our stée’s set of health cararangementsnot its level of spendingGiven
health cae spending thas alread/ the highest in the tian, on a peperson basisand douke tha of ary foreign
nation, we think it is eminenyl reasonble to see no corddiction betveen quality car and cuerage for all rest
dents and §ical afordability and responsibility Indeedin our view, the two go hand in hand

e You note thexastence of ERISA andefienlly-contolled health ppgrams.We recagnize, of couise tha fedeal
staute rther than stz lav takes pecedence in ctin signifcant aeas of health car Our measwe -- like ary
other action our sta might unddake — does notttange tha nor atempt to,nor does it imping upon sule pro-
grams.We do not see grinheent confict or impediment in thexéstence of addeal role, nor do we accet as
adequge reason ér the Commonwalth to do nothing the undeblia fact tha Washington could taka lead in
health cae if it chose to. Despite the deeoncen and had work of mary individuals inWashingtonthe fedesl
govemment hasladicaed its esponsibility to help enseAmericans quality car & a cost our n#on can afford.
Given this eality, we as a sta nmust do so owsehes.

*  You seem to impltha the pdient choice of plysician povision could someh® end or pedude dosed netwrk
arangementsTha is quite incorect. The measiwe does nothing of the gaas witten, nor is tha its intention.
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You mg be asswed tha we opposéany willing provider” amrangements as thaoncet has been implemented
and undestood nor do ve believe thd there is ay significant suppdrfor sud a letun to the past elsénere in
our stae, so we regard this allged dificulty, to be honestas something of a&ed hering. The sole intention of
these povisions is to enserMassalkusetts esidents theight to select a pfsician in vhom the can place their
confidence because —la@sent tust — caing is not possile, and because -baent tust -- costs tend tase as
needlesgl expensve piocedues and teaments poliferate. Although doice is vital to all aspects of @we
would cite br you the sitution faced ly mental health géents and poviders as paiculary telling and tou-
bling. The mental health comumity has been dastded ty the dsence of meaningfuldedom of boice r
paients in most plandVe regard this situéion as unacqaable in and of itselfand also as a harbiegof likely
developments aass all aeas of cag. (And, similarly, we regard the use -- widespad with espect to mental
health cae and cuerage — of the congat of medical necessity as a plyrcost containment maanism rather
than as accate means of deterining pdient need ér treadment,as pecisey the sot of ébuse our measaraims
to prevent.)

You ask us totsach adlitional speciicity to the measw’s bar gainst fnancial arangements with ceain
effects. It vould be dificult, to sg the leastto a@tempt to“legislate” in detail in this a@a pospectvely, when
review of and hanges to fhancing amangements is one of thesk roles the measaritself expressy delegates to
the Health Car Council and the Igislature. However, the angver to your question laout whether this pvision
would “prohibit ary or all types of cpitation arangements’is an emphtic no.You mg be inteested to kna,
moreover, that the position mayof us will ad/ocae in the futue forums ceaed by the measw is tha two-
tiered caitation, where the insuer ofers a caitation contact with an indridual ptysician or with a gry small
group,credes a situaon where the fnancial isk for the plysician(s) confcts too dosely with dlinical care.
Three-tieed caitation, where the insuer offers a cpitation contact with an intemedial physician oganiza
tion or a povider oganizdion, would be accgtable. In this arangementthe povider goup would bear ihan
cial risk, but the indvidual doctofpdient relationship would be liffered

You ask hout the impact of the meas(s ten pecent limit on non-health spendings you corectly point out,
the ballot meas@ardoes not ilade a“one-siz-fits-all” definition; delibertely so,becauseeaal and lgitimate

differences gist among the arious kinds of entities a@red ky the povision and nust be aknowledged We

remind you again tha whatever methodolgy is adopted herwill not be decidedybus,but rather by all con

cemed and in the conteof the gopropriate regulaory processWe can asseryou, however, tha the pupose and
intention of this limit is empliecally not to disale or disadantaje health car entities opeting in Massabu-

setts,but simply to ensue tha families,employers and gvemment can be comfent of eceving an accptable

retum on their health cardollar — something thas increasingy not the case ma In undestanding this pvi-

sion,you my find it helpful to knav tha reseathers whose vork we respect gealy repott, for exkample that a

number of Massdwsetts HMOs afrad/ achieve or een exceed theequired lesel of perbrmance while othes

are quite tose

You raise seeral questionsegarding the wisdom of mmoting not-br-profit cale and ceerage, and of imposing
a moumtorium on for-profit corversions of hospitals and HMO¥/e have induded these elements because the
transbrmation of health cax into a lisiness enterise has had pfoundly and demonssbly adverse efects —
on cae, on costspn medicines best Saméan traditions — and gt it has poceeded pace through a pocess
largely hidden fom pubbic scrutiny or paticipation. We would be pleased to discuss this issue with iy geaer
detail than is factical hee, but would point out |y way of illustration: The dear pepondeance of d&a sheving
tha for-profit hospitals a8 moe expensve than non-mofits, while spending less orikical peisonnel sule as
nurses,and aoiding daiity care; Evidence of higher ddarates,higher post-opetive complicéion rates,and
more pieventadle adrerse &ents in br-profit hospitals; Dea tha for-profit HMOs hare makedly lower HEDIS
quality scoes than their non-pfit countepaits, with maikedly lower pdient sdisfaction scoes,and stikingly
higher diseroliment ates; Indicéions tha not-for-profit hospitals érced to compete déctly with for-profits
emulate the br-profits’ misbehaiors in oder to sty afloat financially; and The literlly billions of dollas in
fines incured in ecent yars by for-profit health cae companiesdr unlanvful and/or unethical @cticesThe
measue pauses thisish tavard for-profit cae, pending a full and open plikdebate of its consequences.
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You sugest thathe measue would hare an aderse efect on costs. It istie tha the measwr explicitly forbids
celtain arangements thiapurport to contol costs (oftenwe might ad, without gopaent success)ub which, in
ary event,have pioven deely hamful to the néure of cae receved ly paients,including: the use ofihancial
incenties to limit cae or access to aarthe ceaing of a confict between the needs of the indiual paient and
individual plysician income; and the denial of eaWe believe, however, that there ae eficient and alueble
altemative tools &ailable. Fundamentay, health cag should be @cticed in the bestay possilbe, consistent
with available dinical daa tha has been assessed ¥alidity by the comnanity of practitiones and &petts.As
clinicians,we believe in identifying“best pactices"tha are suppated by the liteiture and using other methods
of guideline deelopment vinere thee is not suicient dda. Reimlirsement should incent thesagticesWhere
there is easonble variation in practice which is consistent with the scientifknavledge and suppaed Ly clini-
cal expetience then eimbursement should not be used ¢ocke ony a single or a limited set ofiical choices.
Indeed this concet is incoporated into the measaritself and we ae asolutey committed to the neeaf fair
and efective methanisms to conti the costs of medical arthe pecise nture of which will need to golve as
coverage becomes uwersal,health cae choice is &pandednew thempeutic dhoices ae developed and inb-
duced and gpropriate levels of stafing for health cag institutions a& ahieved

You ask vha response @ might hae in the gent of cetain hypothetical deelopments thamight or might not
occur in the months ahealfe cannot specuia ébout things theremain both uncéain and ill-defined but only
sa tha we as indiiduals and as a coalition starehd; and willing to talk to aypone and to ag organizaion,
about hav best to alkieve the objecties expressed in the ballot measur— objectves we believe to be shad by
the gea majoiity in this stae.

You hare sugested thayou believe this ballot measarstands substantidhance of winning eter proval: a

cause 6r concen, you sugest,on gounds thathe measwe could somehe unleash dérces detimental to the
stae. Let us sg again, we feel stongly tha this notion of uncontllable outcomes is uounded The mease,

by designjs democatic in naure, and &ists pecisey becauselang in health car nmust hgpen in a vay tha

is both ational and accounbde to all the people of Masdagsettsand not simpf evolve in the serice of the
narowest and most pachial of intelestsas is pesenty the case

You note the manprevious dtempts &change and hw they had &ltered, and seemingl caution gainst opti
mism tha the sots of fundamentalltange ewisioned ly the measuwe can be éécted We ak, of course well
aware of this past histgr— and of thedict tha mary of those dorts, like this onereflected the hat work of
mary people acting in@od faith. But thadoes not alter thaét tha the needdr fundamentalltange remains.

Finally, let me note gain something | hope has a&xd/ come aooss in the meetingsetve had:our measuws is
premised on the idea theonstuctive dialay amongst people ofwirse bakgrounds and intessts is both needed and
possilte. In this contgt, we hare found our meetings with bottoy and with DrAltman to be ery useful and hope
that you have as vell. We sag respectfuly tha a puported“critical anaysis” of the measuwe conducted ypthose
opposed to the measumould cause usrga skepticism. But we recaynize thd your viens ae your ovn and
informed ly professional judgment andgeience and we would welcome yur patnership in impoving health cas
for all.

We look forward to contiruing discussions withgu and yur collegues on these issues of sthiconcen. We
remain confilent th& common puysose can gt be bund and st tha you do as wll.

Sinceely,

Bemard Lown, MD
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